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PREFACE 


The purpose of this book is to study the important 
political and constitutional problems confronting the Chinese 
nation and to crystallize the conclusions of the studies into a 
draft of a permanent constitution for the Republic of China, 
Passing, as it does, abruptly from monarchical autocracy to 
republican constitutionalism without proper preparations and 
foundations, confronted not only by anarchy, as expected 
following the Revolution> but also by the grip of militarism, 
civil war, bankruptcy, and foreign intervention and control, the 
Chinese nation is, or is about to be, face to face with a crisis 
unparalleled in. her own history or even in the history of any 
nation on earth. Challenged by the appalling outlook of the 
situation, responding to the sentiment of the Powers assembled 
at the Washington Conference for the establishment and 
maintenance of a stable and effective government in China, and 
at the sight of the untold and mute sufferings of the helpless, 
innocent peoj)le — a sturdy, patient, industrious, frugal, sensible, 
peace-loving people that deserves a good, stable, and effective 
government — the voice of conscience calls and dictates that 
those qualified to study the problem, and point out the way 
should undertake the work. In response to this sentiment, the 
important political and constitutional problems of China, some 
of w’-hich are perha,ps beyond human wisdom and solution, are 
consequently courageously studied, and suggestions boldly 
offered, concluding with a draft of a permanent constitution 
for China, which, it is hoped, may serve as a proposal for the 
permanent national constitution of the Republic. 

Undertaking the work with the aforesaid motive, unafBliated 
as yet with any political party or faction in China, bent on 
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knowing the truth and truth only, the author sides with no 
political cliques or factions, and enters the work with a mind 
absolutely open and non-partisan, endeavoring to solve each 
problem as it comes, not so much for the interests or preferences 
of any part or group of the nation, as rather for the welfare 
of the entire people. The statements made in this work 
represent the opinions and convictions of a conscientious, 
impartial, and patriotic student, and the gentle readers are 
consequently requested to pardon the frankness, straight- 
forwardness, and fearlessness of the statements and proposals, 
with the diffident expectation that those disagreeing with the 
conclusions of the' studies may be lenient in their criticisms, 
making allowance for the motive of the work, whereas those 
agreeing and convinced by the reasons of the conclusions may 
yet further the cause by active application of the principles 
and substantial cooperation and assistance in the execution of 
the ideas. 

That the work may fulfill the purpose for which it is 
written and truly represent the spirit in which it is done, the 
author undertook all pains to make it as valuable and reliable 
as feasible. To this end, aside from utilizing all the available 
facilities of the Library of Congress at Washington, D. 0., and 
consulting with the leading experts and authorities in America 
on constitutional government and China, he endeavored to base 
his work, not so much on political theories, or new experiments 
in constitutional government, as on the solid rock of the 
experience of mankind, especially the political and constitutional 
experience of the leading states as revealed in their history, as 
well as that of the Chinese nations as manifested in her history 
of recent years. 

Grounded on the firm foundation of human experience, 
the 1>ook is divided into two main parts. The first part, dealing 
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with, modern Chinese history and politics, takes up the con- 
stitutional history of China and analyzes the problems presented 
thereby, such as the provisional constitution — and its defects, 
the lessons of the decade, the abolition of the Tuchun 
system, the framing and adoption of the permanent constitution, 
and the perils and the salvation. The second part, treating of 
the constitutional government proper, discusses the issues as 
involved in the making of the Chinese permanent constitution, 
such as cabinet vs. presidential system, unitary vs. federal 
system, legislature, executive, judiciary, provincial autonomy, 
local government, budget, political parties, and private 
rights, concluding with the proposal for the convocation of 
a national convention for the framing and adoption of the 
permanent constitution and the crystallization of the conclusions 
of the discussions into a draft of a permanent constitution for 
China, The book further ends, as appendices, with a list of 
important Chinese constitutional documents from the Manchu 
dynasty down to the moment of writing. 

The author takes this opportunity to express his in- 
debtedness to all the authors whose works he has consulted, 
and whose names appear generally in the footnotes of this work, 
and particularly to his revered teachers at Johns Hopkins 
University, President F. J. Goodnow, Professors W. F. 
Willoughby and W". W, Whiloughby, all of whom were formerly 
constitutional advisers to the Chinese Republic, for kindly 
advices and encouragement. 

Mingchien Joshua Bau, 

Peking^ China. 
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CHAPTER 1 

■ INTROB THE CRISIS AND THE PROBLEM 

The rise of modem democracy in. CMna will constitute 
the marvel of the twentieth century. Emerging from several 
thousand years of isolation from the Western ■world, discard- 
ing old institutions, and donning the garb of Western con- 
stitutional government, this ancient democracy of the Orient, 
the mother of Ear Eastern civilization, is to astonish the 
world with her debut into the modern dernocracies. 

The significance of China in world politics has been 
declared by John Hay: Whoever understands that mighty 
Empire— socially, politically, economically, religiously — holds 
the key to world politics for the next five centuries.” 
Realizing this significance, the rise of mbdern China, which 
the twentieth century is to witness, as the nineteenth did the 
rise of Germany, Italy, and Japan, cannot but produce 
tremendous effects on world politics and civilization. 

On the eve of such an epoch-making event as the Rise 
of Modern China, a national crisis confronts the Oriental 
democracy, probably unparalleled in magnitude in the history 
of any nation. Amidst the ruins of the Manchu regime, 
unprepared for constitutional democracy either by education 
or experience, saddled by military despotism of the Tuchuns 
(or Military Governors), this ancient people endeavors to leap 
over an unbridged gap froni moiiarohical autocracy to 
republican constitutionalism. In the wake of the Revo- 
lution, instead of being blessed with comparative peace 
and order, so that the infant republic can have a breathing 
chance of survival and growth, as the llnited 'States of America 
was for approximately seventy years before the baptism of 
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civil war, the young oriental republic was at once plunged into 
the testing crucible of internecine warfare. Instead of being 
relatively immune from, foreign aggression as the United States 
was and is, the ancient democracy, notwithstanding the be- 
nevolent compact at the Washington Conference to respect her 
sovereignty and furnish fullest opportunity for the development 
and maintenance of an effective and stable government, is yet 
exposed to the perils of the concerted intervention of the 
Western powers for the protection of their treaty rights and 
interests. As a consequence of civil strife and war and the 
maintenance of large excessive hordes of armed forces by 
the rival Tuchuns, the National Treasury has been woefully 
depleted, practically facing bankruptcy and foreclosure, and 
national assets and credits sadly mortgaged in the hands of 
foreign creditors. Under such conditions, whether China can 
pass the throes of ^ the birth of a new nation, whether she 
can develop an effective and stable government, whether 
she can remain independent, or whether she will be a second^ 
Mexico cursed by recurrent revolutions and civil wars, or fall 
under ihe grip of international control — these are the scenes 
yet to be enacted. 

Amidst such appalling situations, and in face of an un- 
paralleled crisis, the evolution of an effective and stable 
government and the institution of a modern constitutional 
democracy cannot but become the supreme task of every 
patriotic Chinese, and absorbing interest of all the peoples of 
the world. Undaunted by the staggering perplexities aiad 
obstacles, and impelled by a high sense of duty, the suprtoe 
endeavor is, therefore, made in this work to analyze the modern 
history and conditions with critical interpretation, arid to 
find solutions for the fundamental problems, political anii 
constitutional, confronting the nation, chiefly as follows: 
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(1) Framing and Adoption of the Permanent Con- 
stitution by the Parliament or by the National 
Convention. 

(2) Abolition of the Tuchun System and the finding 
of its substitute. 

(3) Adoption of Cabinet or Presidential System. 

(4) Adoption of Federal or Unitary System, 

(5) Election of President by the Parliament, or by 
the people, or by the National Convention. 

(6) Appointment of Governors by President or their 
Election by Provincial Assembly or Electoral 
College. 

(7) Judiciary Independent of the Executive Control. 

(8) Provincial Autonomy, 

(9) Municipal Home Rule. 

(10) The Adoption of a Proper Budgetary Procedure. 

(11) The Rise of Two Great Opposing Parties. 

* (12) Judicial process of protection for life, liberty 

and property. 

To the end that the aforesaid fundamental questions and 
other related problems may be adequately answered, the work 
is divided into two parts. The first dealing witn modern 
Chinese history and politics attempts to narrate the recent 
history of China and to interpret the present conditions of 
China, so as to furnish an historical background and exact 
understanding of conditions— the causes of civil strife, the 
lessons of the situation, the defects of the provisional con- 
stitution, the problem of the Tuchun system, the best mode 
of framing and adopting the permanent constitution, the j)erils 
confronting the Republic, the means of salvation, and so forth. 
The second part treating of the problems of constitutional 
government endeavors to discuss them in the light of the history 
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and experience of the contemporary states and history and 
tradition of CMna, and to offer solutions, concluding with a 
draft of permanent constitution which crystallizes the results of 
discussions and studies into a concrete document. 

With no partiality toward any political or military factions 
or parties in China, dictated by the spirit of truth as revealed 
by truth, the author attempts to state and advocate only what 
he believes to be the best for China. Unsupported by laboratory 
verifications possible in scientific researches, nor by documentary 
evidences obtainable in legal or historical studies, the author 
endeavors to avoid errors of theorizations without verifications, 
or of assertions without evidences, and to base his work on the 
only safe and reliable foundation — ^that is, the experience of 
mankind in political and constitutional respects. Guided thus 
by the lamp of experience, relying upon political theories and 
philosophies only when substantiated by facts and experiences, 
critically and analytically studying the political institutions, not 
so much of new states whose constitutional experience is yet in* 
the making, but of the older states, whose records of political 
and constitutional operations are well established, the a,uthor 
tries to chronicle, analyze and interpret the modern history 
and politics of China and to construct a system of constitutional 
government for China in the light of the undeniable and 
irrefutable results of human experience, expecting thereby to 
save China from repetition of unnecessary errors of other 
peoples, and to render the system presented practicable and 
adaptable in the conditions and traditions of the Chinese, 
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CHAPTER II 

T?HE RISE OP DEMOCRACY 

Constitutional government in China is a product of western 
contact and intercourse. Unlike the British system of govern- 
inent, it is not an indigenous growth, but rather a necessary 
outcome of circumstances as created by Western contact and 
intercourse.^ 

For centuries absolute monarchy was the traditional and 
accepted form of government for the Chinese. The dynasties 
canie and the dynasties went, but absolute monarchy or 
paternal autocracy remained the recognized system of Chinese 
government. With the advent of the Western contact and 
intercourse, the age-long system was rudely brought to test. 
tJnder its auspices the Empire entered into conflict with Great 
Sritain and France, and was defeated. Under its aegis the 
* Empire came to blows with Japan- — ^then supposedly a second 
rate Power in the Far East — and was ignominiously vanquished, 
as a consequence of “which its weaknesses were glaringly 
revealed to the whole world, and the Western Powers com- 
menced their ruthless scramble for concessions and leases. 
Under the same Dynasty the Empire came into clash with the 
entire civilized world in the Boxer Uprising with the object of 
extirpating all Western influences, only to plunge itseh into the 
depths of huniiliation and to prostrate itseK helpless before the 
feet of the enraged Powers. 

Thus the traditional system of absolute monarchy and 
Internal autocracy was weighed in the balance and found 

1. Of. Kheinbarjen, Ohinesisebe Verfassiing, 1900-1917, p, 16. 

.( 5 r 


MOBERI^ DEMOCRACY IK CIIIKI 


wanting. Rumors of partition ran rife, and the independence 
of the Chinese was on the precipice of extinction. Urged by 
necessity, the instinct of self-preservation dictated change in 
political system, and, if possible, adoption of western constitu- 
tional government, as a means of survival and adaptation. 

The movement for constitutional government dates from 
the end of the Boxer Uprising. Prior to this, to be sure, there 
w’^ere the premature and ill-fated reforms of 1898 under the 
leadership of Kang Yu-wei and the energetic sanction and 
direction of Emperor Kwang Hsu, generally in the realms of 
political and educational reforms, but these endeavors were so 
soon nullified by the coup d’etat of the Empress Dowager in 
the same year, that very little trace of their influence on the 
constitutional development of China could now be noticed. 
The real origin lay rather in the refuge of the Empress Dowager 
and the Emperor in *Sianfu in January, 1901, after their pre- 
cipitant flight during the Boxer Uprising from the entry of the 
allied expeditionary forces into Peking, when, with a repentance • 
of heart and a new resolve, an Imperial edict was issued, 
extorting the study of the Western system of government and 
adoption of necessary political reforms." 

Thereafter, despite edicts for reforms, no significant step 
was taken in regard to the institution of a constitutional 
government until the year of 1905, when the victories of Japan 
over Russia inspired the Chinese and Manchu Court with the 
belief that an Asiatic nation by the adoption of Western 
methods and institutions was also capable of attaining parity 
with the Western Powers. Impelled by this conviction, a 
Constitutional Commission was despatched to Japan, America, 
and Europe, consisting of Duke Tsai Tse, Li Sheng-to, Shang 
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Ki-hung, Tuan Fang, and Tai Hnng-tsi to study the various 
systems of constitutional government and to report the findings 
for a constitutional systein of government for China. Upon 
their return a memorial was submitted to the throne describing 
the advantages of constitutional government and urging the 
adoption of a coHstitution and convocation of a national 
parliament. After consideration and examination of the report, 
an Imperial edict was issued on September 1, 1906, promising 
the adoption of a constitutional system of government in the 
near future and ordering preparations to be made for the 
establishment of the same.-' 

The governmental system and laws of our country 
have been transmitted from generation to generation with 
so little change and irnprovement that they are now. out 
of harmony with the general existing conditions of the 
world, with the result that our country in a dangerous 
position and we are filled with great anxiety and earnest 
apprehension. . . . Therefore we sent our High Ministers 
to various countries to study and investigate their 
governmental systems and administrative methods. Now, 
these Ministers have returned, and in their report all 
submitted their opinion, as the result of their study and 
investigation, that the weakness and inefficiency of our 
country is due to the lack of close touch between the 
government and the people and the entire separation of 
those wffio are in office and those who are not. . . . That 
other countries are wealthy and strong is primarily due 
to the adoption of a constitution, by which all the people 
are united in one body and in constant communication, 
sane and sound opinions are extensively sought after 
and adopted, powers are well divided and v/ell defined, and 
financial matters and legislation are discussed and decided’ 
upon by the people. . . . 

3, Hawldhig L. Yen, A Siirvey oi Constitution al Development in 
China, p. 123, et seq.; China Year Book, 1912, p. 353; Louis Ngaosiang 
Tchou, Le Regime Des Capitutations etLa R4forme Constitutionnelle En 
Chine, p. 144, et seq. V ■ 
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“ 111 view of the situation our country is in, there is 
no other way to power and prosperity than, after having 
carefully and niiniitely examined the constitutions of other 
countries, to adopt one by selecting portions of all, if neces- 
sary, best suited to us, whereby all civil affairs are open to 
the public but the controlling powers remain with thd 
Throne, so that a permanent and proper foundation may 
be laid for our country. But at present no definite plan 
has been decided upon and the people are not educated 
enough for a constitution ; if we adopt one hastily and 
regardless of the circumstances, it will be nothing more 
than a paper constitution. . . 

In pursuance of this j^olicy of systematic preparation, an 
edict was issued on September 20, 1907,'^ creating the National 
Assembly (Tzechenyiian), as the foundation of a parliament 
which was to be established subsequently as the people were 
ready. Another edict of October 10, 1907,^ followed ordering 
the establishment of Provincial Assemblies to ascertain public 
opinion in all the Provinces and to serve as nurseries for the 
National Assembly, and also the preparation for local self- , 
government in prefectures, departments, and districts. A 
subsequent edict of December 25, 1907,® decreed the general 
constitutional principles governing the functions and operation 
of the National Assembly in Peking and the Provincial 
Assemblies. 

Hitherto there have been only vague and indefinite 
promises of constitutional reforms. The people, observing the 
j^uthless struggle on the part of the Western Powers for 
concessions -at the expense of their heritage and rights and to 
the peril of their national existence, and under the influence 
of the leaven of the Western political thought, became restless 

4 , China Year Book, 1912, p, 355. 

5. Ibid, 1912, p. 355. 
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and yearned for an early convocation of the Parliament and the 
establishment of a constitutional system of government. In 
1908, delegates were despatched to the capital and petitions 
presented to the effect. In response, discerning the rising tide 
of public sentiment, on August 27, a very significant edict was 
promulgated, announcing the proposed principles of a constitu- 
tion and a nine-year programme (1908-1917) of preparation/ 
The edict declared that the proposed principles of a constitution 
and fundamental laws of parliament and election, being in 
strict accordance with the intent of the previous edicts the 
effect that supreme powers will remain with the Throne while 
civil affairs shall be open to public opinion,’’^ should serve as 
the foundation for the framing of a constitution in the future. 
It further commanded all the officials, high and low, with one 
heart and purpose, to execute the nine-year programme, 
faithfully and punctilipuslyj so that at the expiration of the 
period, the task of preparation could have been completed, the 
constitution promulgated, and Parliament convoked. 

The proposed principles of a constitution covered the 
sovereignty of the Emperor, duties and rights of subjects, 
principles of parliamentary law, and principles of elections. The 
Emperor was sacred and inviolable and to be commander-in- 
chief of the army and navy; had the power to make laws; 
convoke, prorogue and suspend parliament; appoint all officials; 
declare war, make peace, conclude treaties; issue edicts 
restricting the liberty of his subjects; enforce the law, establish 
courts and appoint judges ; issue ordinances within the limit of 
law; in time of emergency, in absence of the parliament in 


7. Ibid, 1912, pp. 357-363 Yen, A Survey of Gonstitutioiial Develop- 
ment in China, pp. 129-132; L. K. 0. Bevan, Cliina^s Constitutions, The 
Chinese Social and Political Science Keview, December, 1917, p. 93, 

8. China Year Book, 1912, p. 397. 
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session, issue edicts for carrying on the government and for 
raising necessary revenues, which measures should, however, be 
submitted to Parliament at its next session; and fix the expenses 
of the Eoyal Household and obtain them direct from the Trea- 
sury without the interference of Parliament. Thus the supreme 
power of legislation and execution was to be vested in the 
Emperor, with the Parliament delegated to an advisory capacity. 

Subjects were to have the rights of the freedom of speech, 
press, meeting, government appointment, life, liberty, and 
property within the confines of law; and the duties to pay 
taxes, perform military service, and obey the laws of the nation. 
Parliament had the power to propose legislation, but not the 
power to legislate; Imperial sanction was required for measures 
to become law, which meant that the Emperor was to have the 
power of absolute veto over legislation; regular expenditures 
authorized by the Ehiperor and those already fixed by law 
could not be reduced or abolished except in consultation with 
the government; Parliament was to have only auxiliary power ' 
in the compilation of Empire’s budget, and Ministers could 
be denounced, but the power of removal or punishment 
was to lie with the Emperor. The election laws provided 
for the supervision by local authorities, the qualification of 
at least a year’s residence in the locality and the requirement 
for election of the largest number of votes cast for a candidate. 

The nine years’ programme of preparation embraced 
reforms in local self-government, education, law, courts, census, 
civil service, police, and budget, all calculated for the preparation 
for the constitutional regime. 

In pursuance of the programme twenty-two Provincial 
Assemblies were opened on October 14, 1909.^ 

9, CJiinci Year Book, 1912, p, 366; Yen, op. cit. p, 132, 
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^ ‘ The National Assembly, the forerunner of Parliament, was 

convoked on October 3, 1910.^^ Though unicameral, it con- 
sisted of the elements of two Chambers, the representatives of 
the privileged classes to serve as the foundation of the Upper 
House, and those from the Provincial Assemblies as that of the 
Lower House. 

^ An immediate consequence of the opening of the Provincial 

Assemblies was the impetus afforded to the movement for an 
early convocation of National Parliament and the adoption of 
a constitution. In December, 1910, in response to the popular 
clamor for an effective control of the reins of the government, 
and protection of the rights of the people against the perils of 
Western aggressions, some fifty delegates from the Provincial 
Assemblies met in Shanghai, and, after holding preliminary 
conferences, proceeded to Peking. They petitioned the Throne 
to grant an early convocation of National Assembly, which 
was, however, rejected. Another endeavor was made, only to 
* meet a like refusal.'' ^ 

Meanwhile, as the National Assembly opened, within a 
I week of its convocation, it took up the question of the early 

assembling of a National Parliament. On October 22^ amidst 
extraordinary enthusiasm, a resolution was adopted praying the 
Throne to call the Parliament at an early date. At the same 
time, the Viceroys and Governors poured in telegrams request- 
ing that constitutional canons be promulgated, a Parliament 
convoked, and a cabinet constructed. In response to the 
almost unanimous demand, an edict was therefore issued, on 
November 4, 1910,^^ commanding that the date originally fixed 

10. China Year Book, 1912, p. 869 ; Yen, op. cit. p. 133. 

11. Yen, oxx cit., p. 134; China Year Book, 1912, p. 370, Imx)eria1 

Edict of June 27, 1910. . 

32. China Year Book* 1912. p. 372, et seq. 
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for the convocation of National Parliament be altered to 1913* 
Consequently, the nine years’ programme of preparation wa^ 
shortened and revised accordingly,^" 

The opening of the National Assembly meanwhile gave the 
rising spirit of Chinese democracy the first unusual opportunity 
to manifest itself. The Grand Council was vigorously assailed 
for the sahctioning of the Hunan loan contracted by the Gover-* 
nor of that Province without the approval of the Provincial 
Assembly. Impeachment of the Grand Coimcil was threatened 
for the failure to consult that Assembly as to salt gabelle 
questions in Kiangsu and Yunnan and an educational question 
in Kwangsi, and dropped only on the giving away of the 
government on these questions. Immediate application of 
strict anti-opium measures was resolved. The demand was 
boldly presented for making the Grand Council responsible to 
the people, or else that a responsible cabinet should be formed. 
The Grand Councilors tendered their resignation en bloc, but 
the Throne refused to accept their resignations decreeing that ^ 
the question of the Grand Councilors being held responsible or 
not, and the creation of a responsible cabinet should be decided 
by the Throne alone by right and without legislative inter- 
ferenced^ Undaunted by the Imperial disapproval, another 
memorial was adopted praying for the establishment of a 
responsible cabinet. To appease the National Assembly and 
the people, an edict was issued commanding the revision of the 
nine years’ programme of preparation as made necessary by the 
change of date in the convocation of the National Parliament 
and the framing of the official constitution of the cabinet, 
whereupon the memorial was withdrawn. The Assembly also 


18. Ibid, 1912, p. 376. 

14, China Year Book, 1912, p. 374, Edict of December 13, 1910. 
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adjourned on January 11, 191 and the date of the opening of 
the second session was fixed on October 

In the interval between the first and the second session of 
the National Assembly, it is necessary to observe the couir^e 
of events that led to the Chinese revolution of 1911. During 
the absence of the National Assembly, the Manchu Court, in an 
external form of establishing a responsible cabinet, appointed 
a cabinet of Manclius and members of the Royal Family, headed 
by the notorious Prince Ching and responsible only to the 
Emperor. The rules of the National Assembly were so modified 
as to render the body practically of little consequence.^^ What 
is more, the international struggle for concessions was again 
assumed by the foreign Powers — ^a struggle which brought about 
the Boxer Uprising of 1900 — centering around the Hukuang 
Railway Loan, jmperiling the integ^^^ China and devspqiling 
the heritage of the Chinese. The gentries and people of Hunan, 
Hupeh, and Szechwan Provinces, through which the railways in 
question were to traverse, made the counter move and started 
a campaign for tlie construction of the Hukuang railways by 
the people themselves. To this end they raised large sums of 
capital and actually commenced to construct the lines. The 
conclusion of the Hukuang loan in 1911, however, contrary to 
the expressed wish of the people, dashed to pieces their hopes 
and efforts and jeopardized their investments in the railways. 
The explosion of a bomb in Wuchang on October 10, 1911, 
disclosing the implication of several regiments of troops in the 



15, China Year Book, 1912, pp. 374, 375, 

Ifi. Tchon, Le Regime Des Capitulations et La R6forme Confstitution- 
nelle En Chine, p. 156. 

17. For a detailed accouni, see Tchou, Le Regime Des Capitulations 
Et La R«eforme Oon.stitutionneile Eix Chine, p. 157. 
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revolutionary plots and thus driving them into the dilemma of 
either subjecting themselves to execution by the Iinperial 
government or championing the cause of the people, brought 
to pass the Chinese revolution. 

In the meanwhile, the second session of the National 
Assembly was opened on October 22. One of the earliest acts 
was to memorialize the Throne to dismiss Sheng Kung-pao, 
Minister of Posts and Communications, mainly responsible for 
the policy of the nationalization of railways and the contraction 
of several hated foreign loans which caused the revolution, with 
which the Imperial Court complied. The National Assembly 
then submitted three memorials, demanding: (1) that a con- 
stitution should be framed only after consultation with the 
Assembly; (2) the exclusion of the members of the Imperial 
Family from the cabinet, and the a^ppointment of a capable 
and virtuous person to organize a responsible cabinet; and (3) 
an immediate amnesty should be granted to all political 
offenders, even those of the Reform of 1898. At this moment, 
reinforcing the demands, an imperial brigade stationed on the 
Imperial Railway of North China a little below the Great Wall 
refused to entrain for the front unless three petitions of the 
National Assembly should be conceded. 

Under the pressure of necessity, in compliance with 
these demands, the Court issued four significant decrees^ 
which marked the next great step of advance in the con- 
stitutional development. The first edict was one of renunciation 
designed to placate the nation by a confession of faults and a 
renewed resolve for reforms. The second edict commanded 
the Imperial commissioners to draft the constitution, hand it 

18. China Year Book, 1912, pp. xjc-xxr; L. K. O. Bevan, China’s 
Oonsfeitutions, The Chinese Social and Political Science Be view, June^ 

g. 158, 
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over to tlie National Assembly for deliberation and considera- 
tion, and wait upon the Imperial sanction for promulgation.^'' 
The third edict excluded the nobles and members of the 
Imperial Family from the cabinet.-'' The fourth edict pardoned 
political offenders. These edicts marked the beginning of the 
capitulation of the Court on the constitutional questions. 

Under the new regime, on November 1, Yuan Shih-kai 
was appointed Prime Minister with the ex]>ress command to 
organize a new cabinet. On November 2, the National 
Assembly, having set to the task of preparing a constitution, 
adopted the Nineteen Articles and presented them to the Court 
for sanction, which was granted on the following day. On 
November 8, Yuan Shih-kai was elected Prime Minister by the 
National Assembly. Subsequently in the same month Yuan 
Shih-kai submitted a memorandum, in which, setting forth his 
views as to the future relationship between the Cabinet and the 
Throne, he stated that, excepting matters of purely Imperial 
Family concern and those within the jurisdiction of the Board 
of Astronomy and others of similar character, all purely 
governmental and political affairs should be under the control 
of the Prime Minister and his Cabinet, as long as he could 
retain the confidence of the Parliament; that is to say, ''though 
the Emperor might retain the outward forms and ceremonies 
of sovereignty, the memorandum made it clear that for the 
future it was the prime minister that would exercise the substance 
of power under the constitution.^’-^ To this memorandum 
the Court gave its assent. On November 26, the Regent, 
representing the Emperor, took oath to abide by the principles 


19. China Year Book, 1912, p. XXI, 

20. China Year Book, 1912, p. xxn. 

21. L. T?. 0. Bevan, China's Constitutions, The Chinese Social and 
■!? 9 litjcal Science Review y June, 191 S, p. 160, 
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of tiie Nineteen Articles."- Ten days later, on December 6, an 
edict was issued granting the resignation of tlie Prince Regent 
and entrusting full responsibility to the Prime Minister and 
Cabinet. This marks the end of the constitutional absolutism 
of the Manchus, and the beginning of the constitutional 
democracy of the Chinese. 

It remains for us to analyze briefly the Nineteen 
Articles*''^— which were given out as a last sop to appease the 
revolutionaries. The form of government was to be that of h 
limited monarchy. The Emperor was still to enjoy the nominal 
attributes of sovereign power, but relegated to the background 
of a titular head of state. The Parliament was to have full 
charge of finance, legislation, framing, and amendment of the 
constitution. The Prime Minister was to be elected by the 
Parliament, though appointed by the Throne, and, on impeach- 
ment, he had either to dissolve the Parliament or to resign, but 
one cabinet should not dissolve the Parliament more than once. ^ 
The Imperial Princes should be ineligible as Premier, cabinet 
ministers, or administrative heads of the provinces. These 
principles were to serve as basis for the future constitution. 
It is thus seen that these Nineteen Articles practically 
transferred the sovereign power of authority from the Imperial 
Court to the Parliament to be exercised through the agency of 
the Prime Minister and Cabinet responsible to the Parliament. 

22, China Year Book, 1912, p. xxiv. 

23. Ibid, 1912, p. xxni; L. K. 0. Bevan, China’s Constitutions, 
The Chinese Social and Political Science Review, June, ,1918, Appendix, 
p. 180; B. L. Putnam Weale, The Pight for the Republic in China, 
Appendix, p. 393. 


CHAPTER III 

THE TRIUMPH OF THE REPUBLIC 

The grant of the Nineteen Articles did not appease the 
Chinese. Having lost confidence in the Manchii Dynasty, they 
would be satisfied with nothing less than the abdication of the 
Dynasty and the installation of the republic. 

As Yuan Shilvkai was made the plenipotentiary Premier 
of the Peking government, the Revolutionary Provinces quickly 
crystallized into a confederation with headquarters at Nanking 
with Dr. Sun Yat-sen, the noted revolutionary apostle and 
leader, as President, Dr. Wu Ting-fang as Minister of foreign 
affairs, and an Advisory Assembly composed of representatives 
from the independent Provinces, fourteen in all.^ While the 
Imperial forces were successful in Hankow and Hanyang, they 
were not so successful in Nanking, which was captured by the 
revolutionary forces and made the temporary capital of the 
New Republic. The public opinion of the nation was practically 
overwhelmingly in favor of the Republic. In face of this 
situation, Yuan Shih-kai entered into negotiation with the 
revolutionary government at Nanking. 

The revolutionary forces demanded the abdication of the 
Manchu Dynasty and the establishment of a Republic. The 
Manchu Court suggested a referendum to a National Conven- 
tion for decision as to the form of government.^ The insistence 

1. China Year Book, 1913, p. 466; H. M. Yinacke, .Modern Constitu- 
tional Development in China, p. in; Hornbeck, Contemporary Politics 
in the Far East, y, 39 ; Putman Weale, The Fight for the Eepublic in 
China, Chapter ni, The Bream Hepuhlic, p. 39, et seq. 

2. China Year Book, 1913) p. 407 ; Vinacke, p, 112, 
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of the iwoliitioimry forces for a Republic was so strong and 
persistent^ and the public sentiment so overwhelmingly in favor 
of a Republic, that the Manchu Court w'as compelled to 
abdicate, which took place on February 12, 1912.'’ 

The abdication edicts^ vested the sovereignty in the people/ 
declared in favor of a republican form of constitutional govern- 
ment, and appointed Yuan with full powers to organize a 
Provisional Republican Government and to arrange peace and 
union with the Revolutionary Army. Articles of Favorable 
Treatment were accorded the Manchu Dynasty, Imperial Clans- 
men and other races. The Emperor is to retain the Imperial 
title and to receive respect due to a foreign sovereign, with an 
annuity of Taels 4,000,000 until the establishment of a new 
currency when it should be $4,000,000, and with the right to 
reside in the Imperial Palace to be later removed to the E-ho 
Park with his bodyguards as hitherto. The Imperial Clansmen 
are to retain their titles of nobility, exempt from military 
service, and to enjoy rights on an equality with all other * 
citizens. The Manchus, Mongols, Mohammedans and Tibetans 
are to enjoy fuU equality with the Chinese, and complete 
religious freedom ; the j)ay of the Eight Banners should be 
continued as before until provision for their livelihood should 
be made.^ 

The abdication having been arranged, the Union of the 
North and the South was brought about by a compromise 
which may be regarded as the first great and important com- 
promise in the constitutional history of China. It was arranged 
that Dr. Sun Yat-sen should resign his Provisional Presidency 


a. China Year Book, J913, pp. 481-484 ; Vinacke, 115. 

4. Putnam Weale, The Fight for the Republic in China, Appendi:^, 
pp. 395-898. 

5. Ibid, Appendix, pp. 899-400. 
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iii favor; of Yuan Sliih-kai^ whereas Yuan Shih-kai should, accept, 
the Eepubiic and the Provisional Constitution. Accordingly , 
on February 14, Dr. Sun tendered his resignation and recom- 
mended Yuan to take his place.*’ On .the next day, the Advisory 
Assembly , elected Yuan Provisional .President and General Li 
Yuan-hung, who led the revolutionary forces at Wuchang, Vice 
President. On March 10, simultaneously with the inauguration 
of Yuan, the Advisory Assembly proclaimed the Provisional 
Constitution, and, having proceeded from Nanking to Peking, 
on April 29, assumed their sittings and functions at the 
Capital.” 

Anticipating the course of events, it is appropriate and 
necessary to remark here that it is this compromise, though 
necessary for the peace and unification of the nation at that 
time, that sowed the seeds for the subsequent civil strife in 
China. Yuan Shih-kai belonged to the Northern Military Party 
which upheld the executive, whereas the Party of Dr. Sun Yat- 
sen, the Kuomintang, controlled the legislature and contended 
for the supremacy of the same. The harmony of the executive 
and the legislature being necessary and usually secured by the 
similarity of political complexion between the executive and the 
majority of the legislature, the seating of Yuan Shih-kai on the 
executive chair and the domination of the Kuomintang in the 
legislature, particularly the Senate, constituted an irreconcilable 
and unworkable combination which inevitably would lead to 
either of the two consequences, the dissolution of the legislature 
or the downfall of Yuan, which happened successively in the 
course of events, as we shall see. 

Again the Provisional Constitution and the Organization 
and Electoral Laws of the National Assembly vested all the 

G. China Year Book, 1913, pp.- 487, 488 ; Vinacke, 1 17, 1 18. 

7. Hornbeck, Contemporary Politics in the Far East, n. 40. 
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'iiowcr of frsiiiiiigi ciiid cidoptiiig tlio Pornici'iiGiit Coiistitiitdon in 
the liands of tiie Icgisiakire. In the Provisional Constitution it 
■was ntlTrafeted : '' The Constitution of the Republic of China 
shall be adopted by the Kaiional Assembly/’" In the organiza- 
tion and Electoral Laws of the National Assembly, promulgated 
ill August, 1912, it w^as stipulated : 

''The drafting of the Constitution of. the Republic 
shall be undertaken by a committee composed of equal 
numbers of members elected from each chamber/’*’ 

As the legislature was dominated hj the opposition party, 
it is evident that, in framing and adopting the Permanent 
Constitution, it w^ould be exposed to the irresistible temptation 
of vesting an undue share of sovereign power in the legislature 
and relegaiiiig the executive to a weak and secondary position. 
This was exactly what happened and this led to the forceful 
reaction of the military party supporting the executive — and 
finally to the Civil War.^° 

Continuing our story of the Constitutional development, 
the National Council that resumed its sittings in Peking and 
which w^as to be the precursor of the National Parliament, was 
composed of five members from each Province elected by the 
Provincial Assemblies/'^ The Organization and Electoral Laws 
of the National Parliament were promulgated on August 10, 
1912/^ The elections for the first National Parliament took 
place in December, 1912, and January, 1913, and the Parliament 
was convened on April 8, 1913/^ 

8. Article 84, Provisional Constitution, Putnam Weale, Appendix, 
p, 407 ; China iTear Book, 191*4, p. 464. 

0, China Year Rook, 1914, p. 466. 

10. For an Exposition of the Provisional Constitution, see chapter 
on the Provisional Constitution— and its defects. 

11. China Y^ear Book, 1914, p. 464. 

12. China Year Book, 1914, p. 464, et seq. 

13. China Year Book, 1914, p. 541. 
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The Parliament was dominated in the main by the Na- 
tionalist Party^ the Kuomintang. Although this party did not 
have a clear majority of the two 'Houses, it nevertheless was 
the largest and •dominant group. In the House of Representa- 
tives, the distribution of seats, was as follows: Kuomintang 269, 
Kunghotang 120, Tungyitang 18, Minchutang 16, ambiguous 
137, and indefinite 26, making a total of 586. In the Senate, 
the political complexion was as follows: Kuomintang 123, 
Kunghotang 55, Tungyitang 6, Minchutang 8, ambiguous 38, 
iiideSnite 44, aggregating 274. Thus it is clearly shown that 
while the Kuomintang did not hold the majority, it nevertheless 
constituted the largest substantial group, and at times, even 
larger than several small groups combined.^-^ 

Constituted as it was, dominated substantially by the 
Kuomintang, an avowed enemy of Yuan Shih-kai’s government, 
the National Parliament soon evinced hostile opposition to the 
executive. The Provisional President was not iDermitted to 
attend the opening except as a private citizen, and when Ms 
Chief Secretary appeared the latter was not allowed to read 
the presidential message.'^^ The Budget for the first six months 
of the year was rejected by the House in June.^® 

The great clash with the Executive occurred in connection 
with the Reorganization Loan of £25,000,000 concluded on 
April 28, 1913, with the Quintuple Consortium consisting of 
the Banking Groups of Great Britain, Prance, Russia, Germany 
and Ja^pan, and for the purposes of refunding the old obliga- 
tions, disbanding the troops/ reorganizing the Salt Administra- 
tion and meeting other administrative needs.^^ The loan had 

14. China Year Rook, 1914, pp. J)07, S08* 

15. China Year Book, 1914, pp. 541, 542. 

16. China Year Book, 1914, p: 543, 

17. China Year Book, 1914, p. 388, 
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been' under negotiation almost ever since ' the establishment of 
the Eepubiio^ and had secured the apjproval of ^ the National 
Coimcil,^'" but was, concluded without the approval of the 
National Parliament. On the day the loan was signed, the 
Senate demanded the attendance of the Cabinet Ministers, and 
Oil the next day, on the failure to attend, by a majority vote, 
declared the loan to be null and void.^^ On May 5, The House 
of Representatives interpellated the Acting Premier, and his 
explanations being considered unsatisfactory, decided, by a 
majority vote, to return the Government’s dispatch in regard 
to the conclusion of the loan. In the subsequent sessions, 
relating to the question of the loan, the Plouse weathered some 
stormy sessions, with the episode of the hurling of ink-pots 
and the clash of fists.^'^^ 

The opposition contended that the Provisional Constitution 
placed the control of the purse in the hands of the legislature, 
for it was specifically stipulated that the National Council 
should have the power, among others, to pass measures for the 
incurring of a public loan and to conclude agreements affecting 
the Nation?! Treasury.-^ It was further maintained that, should 
the Executive be permitted to borrow foreign loans without the 
concurrence of the National Parliament, the practice would in 
the long run lead to heavy burdens on the people, and, in 
unfortunate cases, even to national bankruptcy. In retort, the 
Executive argued that not only the loan had the previous 
sanction of the National Council, although minor details were 
different from the original agreement, but also the legislature 

. 18. L. R. 0. Bevan, Cliina^s Constitutions, The Chinese Social and 
Political Science Review, March, 1919, p, 49. 

19. China Year Book, 1914, p. 542. 

20. China Year Book, 1914, p. 54B. 

21. Article 19, The Provisional Gonstitutional Constitution, China 
Year Book, 1914, p. 461. 
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under the domination of young, inexperienced leaders failed to 
provide the government with the necessary means, but virtually 
drove the Executive to the dilemma of facing a collapse of the 
administration and mutiny of troops, or of contracting a loan, 
whose constitutionality might be questioned.-’ 

The conflict between the Executive and legislature soon 
took on a more alarming proportion and manifested itself in 
open armed hostilities, resulting in what is known as the second 
revolution. In the summer of 1912, two prominent southern 
revolutionaries, upon the charge of Vice President Li Yuan- 
hung for conspiracy against the Government, were summarily 
arrested, court-martialed and executed.-® In March, 1913, the 
recognized and most capable leader of the Kuomintang, Sung 
Chiao-jen, was assassinated at a Shanghai Railway Station 
when entraining for Peking. The Kuomintang Press im- 
mediately charged Yuan Shih-kai as instigator of the assassina- 
tion.-^ In connection with the controversy over the constitu- 
tionality of the Reorganization Loan of 1913, the speaker of the 
Senate, a Kuomintang leader, sent heated telegrams all over the 
country denouncing the actions of the President and inciting 
rebellion.-*'^ Thus, the summary execution of the two prominent 
revolutionaries, the assassination of the Kuomintang leader, Sung 
Chiao-jen, and the contraction of the Reorganization Loan had 
successively prepared the minds of the Kuomintang members for 
drastic action. 

The spark that set the conflagration aflame was the 
dismissal of the Kuomintang Military Governor? Li Lieh-chun, 

22. During May tlio Chinpiitang was formed through the amalgama- 
tion of the Minchutang, Tiingyi tang, and Kimghotang— China Year 
Book, }914, p. 543. 

23. Hornbeck, p. 41 ; Viiiacke, p.l87. 

24. China Year Book, 1914, p. 540. 

25. China Y^’ear Book, 1914, p. 547 b 
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from tlie Province of Kiangsi. This action was regarded as a 
deMlaerate attemj3t of Yuan Shih~kai to destroy the power of the 
Kiiomiiitang. The removal of Li Lieh-chiin wbs farther quickly 
followed by that of the Anhwei and Knangtung Military 
Governors who were also prominent members of the Knomintang. 
Li Lieh-chun raised the standard of revolt in Kiangsi. Huang 
Hsin, a noted revolutionary adventurer, on July 14, declared 
the independence of Nanking,-® On July 18, Canton declared 
its independence.-” Anhwei joined the revolt, and Chungking 
City followed suit.-"* Proclamations were issued and telegrams 
circulated denouncing Yuan as traitor and tyrant, and declaring 
the formation of an expedition for the punishment of Yuan 
Shih-kaiJ® 

But the public opinion was against the rebellion. The 
mercantile classes stoutly opposed it and refused to give financial 
aid. Yuan Shih-kai, having the control of the Northern Army, 
and well supplied with means as a consequence of the success 
of the Reorganization Loan, was able to suppress the rebellion 
within the short space of approximately two months. Every- 
where the Northern forces won victories, and the provinces and 
cities in revolt w^ere recaptured or pacified. The failure of the 
rebellion left Yuan Shih-kai all the stronger in the saddle of 
the Government, with only the hostile Kuomintang in the 
Parliament to deal with. 

Before proceeding to destroy the parliamentary opposition, 
Yuan Shih-kai had another vital issue to settle with the 
Kuomintang, that is, in relation to the framing and adoption 
of the Permanent Constitution. As early as Pebriiaiy, a 
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Memorial had been submitted by many of the Military Governors, 
proposing that the committee for the drafting of the Constitution 
should consist of eight representatives appointed by the National 
Assembly, six from the Cabinet, two each by the Military 
Governors of every province, and one each by Provincial 
Assemblies. The right of the Executive to interfere in the 
framing of the Constitution was at once challenged by the 
Kuomintang members of the National Council, who summarily 
rejected the bill,''’''^ and claimed that the Provisional Constitution 
and the Organization and Electoral Laws of the National 
Parliament vested the power exclusively in the legislature. 
When the National Parliament convened in April, after a few 
weeks, a committee of sixty, composed of equal numbers from 
the Senate and the House, were elected to draft the Constitution, 
in which the Kuomintang numbers predominated. They sat 
behind the closed doors at the Temple of Heaven and refused 
admittance to the delegates of Yuan Shih-kai who endeavored 
to present the views of the President. As the rebellion of the 
summer resulted in the defeat of the Kuomintang, the latter 
party, predominating the Constitutional Drafting Committee, 
so drafted the constitution that the supreme power was unduly 
vested in the legislature and the executive was hampered with 
limitations not conducive to efficient and stable government. 

Before taking open issue with the Kuomintang over the 
draft of the Permanent Constitution, Yuan Shih-kai moved to 
have himself elected Permanent President, so that when the 
Parliament should be put out of commission, he could be 
recognized President of China. The part of the new constitution 
relating to the election and term of office of the president, 
known as the Presidential Election Lawvtwas rushed through 

30. China Year Book, 1914, p. 540. 
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all the stages at the joint session of the Senate and the House 
,by October 4, and the election, was to take place on October 6. 
At the third ballot, Yuan Shih-kai wrs elected by a majority 
of 507 votes out of an attendance of 759 members. On the 
following day, Li Yuan-hung was elected Vice President by a 
vote of 610 out of an attendance of 719. The formal inaugura- 
tion of the President took place in the Hall of Great Ceremony 
(Tai Ho Tien) in the Imperial Palace, on October 10, the 
second anniversary of the outbreak of the Chinese Eevolution 
at Wuchang.®^ 

Having seated himself formally in the Presidential chair, 
Yuan Shih-kai moved to strike. On October 26, the Constitu- 
tional Drafting Committee concluded their labor and prepared 
a draft of the constitution.®^ The President took strong 
exception to certain provisions of the constitution : he objected 
particularly to the limitations on the executive, the 
preponderating powers given to the legislature, and the 
establishment of a permanent parliamentary committee.®'* 
He appealed to the Military Governors and other High 
Provincial Officers for their opinions. A flood of telegrams 
poured in from the provinces denouncing the draft constitu- 
tion, in some instances even demanding the dissolution of 
the Parliament. 

On the night of November 4, the President dealt the death 
blow. He issued three mandates unseating the Kuomintang 
members from the Parliament, ordering the immediate dissolu- 
tion of the Kuomintang throughout the country, reciting 
documentary evidences to show the party as a seditious and 
rebellious organization, and issuing the order to summon 

32. China Year Booh, 1914, p. 548. 
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>:eserve candidates from their respective districts to fill the 
seats thus rendered vacant.®® 

The immediate consequence of the measure was the unseat- 
ing of more than half of the members of the Parliament, which 
deprived it of the necessary quorum for business. 

Thus had Yuan Shih-kai destroyed the opposition, leaving 
himself in checked ascendency. 


35. China Year Book, 1914, pp. 549, 550. 
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THE RETURN OF MONARCHY 

Having dissolved the Kuomintang Party and expelled 
their members from the Parliament, Yuan Shih-kai was 
confronted with the grave question of the next constitutional 
step. He had only two practical alternatives to choose from, 
or ways to go. One was to call forth the reserve candidates 
and fill the vacant seats of the Parliament and then go on 
with the parliamentary government just as before. The other 
was to deviate from the Provisional Constitution, create a 
legislative assembly of his own image, and then produce a 
constitution of his own. Of these two alternative horns of the 
dilemma Yuan had to make a fundamental choice. 

Should he decide to take the first alternative — that is 
calling forth the reserve candidates to fill the parliament, he 
would be confronted with the same problem of a desperate and 
painful struggle with the legislature, as the reserve candidates 
were liable to be of the same political party as the Kuomintang. 
This being so, Yuan’s prospects of having a free hand in the 
reconstruction of China would in no whit be improved ; 
the exasperating and terrific struggles of 1913-1914 between the 
executive and legislature would be repeated ; and the constitu- 
tional progress of China would thus be retarded. 

On the other hand, what is of equal disadvantage, should 
he fail to fill the parliamentary vacancies, he would be acting 
contrary to the authority of the Provisional Constitution which 
was, and is, until the adoption of the Permanent Constitution, 
the supreme law of the land, for the Organization and Electoral 
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Laws of tlie National ParUament‘ made by the National Council 
in pursuance of the authority of the Provisional Constitution" 
stipulated for the filling of vacancies by reserve candidates, 
Yet it might be contended that inasmuch as the Provi* 
sional Constitution was a part of the first Constitutional 
Compromise, or what is more commonly known as the Nanking 
Settlement for the unification of the North arid South, and as 
the South or rather the revolutionary party, the Kuomintang, 
had violated the terms or spirit of the contract by the RebeUion 
of 1913, Yuan Shih-kai was no more under obligation to abide 
by the agreement, and going behind the letters, he could fall 
upon the Abdication Edicts of the Manohu Dynasty which 
vested sovereignty in the people and entrusted Yuan with full 
power to establish a Provisional Republican Government and 
arrange peace and union with the Revolutionary Army.^ It is, 
therefore, maintained that, as long as he observed the principle 
of popular sovereignty. Yuan Shih-kai being heir to the Manchu 
ruling power, he could override the Provisional Constitution 
and start China on a, new path of constitutional development..'^ 
Balancing the con(siderations of these two vital alternatives, 
and especially in view of the general acquiescence in his rule, 
and approval of the suppression of the Bebellion of 1913 and 
the Kuomintang. Yuan Shih-kai finally decided to take the 
second course — that is, to deviate from the Provisional 

1. China Year Boole. 1014, pp. lOl-tS I .Articles, 12, 1 1, 22, S6, SS, 1 14, 

2. Article 53, .Provisional Gonstitiitioxi, China Year Book, 1014. p. 
464. Within ten inontb.s alter the proinulgation of this Piwisional 
Constitution the Fro visional President shall convene a Kational Assembly, 
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shall be decided by the National Goimcil. 

3. See chapter on the Triumph of the "Republic. 

4 For an elaboration of this theory, See L. R. 0, Bevan, China’s 
Constitutions, The Chinese Social and Political Science Review, March, 
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, Goiistitiitioii and to start the Chinese constitutional development 
on a new path. Observing the form of legality, he did not 
dissoive' the incapacitated Parliament, as the Provisional 
-Constitution in nowhere conferred the power of dissolution on 
the executive, although he had received a joint telegram from 
the Militaiy Governors in December, 1913, to do so, but simply 
indefinitely suspended the sessions of the Parliament. As a 
next .step, however, he convened the Political Council (Cheng 
(hih Hui I) in December, composed of the delegates appointed 
by himself, or the Provincial Authorities;"' and acting as an 
Advisory Council to the Chief Executive. Soon upon its 
convocation it recommended the creation of a Constitutional 
Council (Yue Fa Hui 1), representative of the nation, for the 
amendment and revision of the Provisional Constitution. The 
Constitutional Council was to consist of fifty-six members, four 
elected in Peking, two in each province, eight in Mongolia, 
Tibet, and Sinkiang, and four by the Chambers of Commerce. 
In less than a month and a half it completed the amendment^ 
and revision of the Provisional Constitution and produced the 
document of what i.s known as the Constitutional Compact, 
promulgated on May 1, 

The Compact came out to be a document exactly as it 
would have been anticipated. It unfettered the restraints on 
the executive and gave to the legislature what it could 
reasonably be entrusted to exercise. In short, it was an 
instrument highly in favor of the executive, as far as was 
concerned the balance of power in the distribution of authorities 
between the executive and legislature. Further, it abolished 
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1913; Presidential Order for Administrative Conference, November 26, 
1913. 

G. China Year Book, 1916, p. 433; pp. 437-413. 
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: iiie; respoiisM system and ' adopted tlie presidential 

system with the assistance of a Secretary of State. 

Tlie Piesident combined in himseh all the powers of govern- 
meiit; should be responsible to the whole nation; declare war: 
and make peace ; have power to make ordinances and declare 
a state of siege; conduct foreign relations; and direct the 
administration.^ He was armed with the power of dissolution 
with the concurrence of the Council of State, whose organization 
was to be determined by the Constitutional Council, although 
the check was provided that in case of dissolution new members 
should be elected and the legislature convoked within six 
months from the date of dissolution.® He was also given the 
power, with the concurrence of the Council of State, to 
exercise an absolute veto over legislature.^ 

The legislature wbs to consist of one Chamber, with the 
Council of State acting as the auxiliary house. Estimates for 
the ensuing objects of expenditure should not be reduced nor 
. rejected without the concurrence of the President: (1) Those 
appertaining to the legal obligations of the State; (2) such 
necessary expenditures as might have arisen from provisions of 
statutes; (3) expenditures necessary to carry out treaties; (4) 
expenditures necessary for the organization of the army and 
nav}^ Should the new estimates not be approved or delayed 
after the beginning of a fiscal year, the appropriation of the 
previous year wbs to continue in force. The power of emergency 
appropriation with the eoncurrence of the Council of State was 
also granted the President in ease of war, or domestic disturb- 
ance, or extraordinary circumstances when the legislature could 

not be convoked. 

, , . ; ; , , 

7. Section HI, President, Constitutional Compact, Articles 14->20 
China Year Book, 1916, pp. 438, 439. 

8. A rtiele 17, Constitutional Comx^act, China Y ear Book, 1916, p). 

9. A rticle 34, China Year -Book, 1910, p. 410. 




x\iUJJii4i;feJN ' DEMOCBAGY IH .OHIKA 


Tlie Permanent Constitution was to be drafted by a 
C’omaiittee ot I'en elected by the Council of State, passed by 
tie same Coimeil, and adopted' by the National Coiwention 
wiiose^orgaiiiza-tion was to be determined by the Constitutional 
Councils ’ Ihe Compact was to supersede the Provisional 
Constitution 'whicJi was to become null and void.” 

The legislature, or Lifayuan, the law for wliose oi’ganization 
was piomulgated on October 10, 1914, was to consist of 275 
members, with a four year term. Elections were to be 
conducted generally by Electoral Colleges. Property or educa- 
tional qualifications were stipulated both for the electors and 
candidates.” 


The Council of State, the regulations governing whose 
formation were promulgated by a Presidential Mandate of May 
4 , 1914 , was to consist of members from fifty to seventy 
nominated by the President. Its functions were to be mainly 
a visory to the President and legislature only in a quasi 
mnner.^ - ^ Until the Lifayuan should be established, however, 
he Council of State was to act as the legislature. In fact, ^ 
throughout 1914 and 1915 , the Council of State, (or Tsan Cheng 
Yuan) continued to act as such. 

The Presidential Election Law, promulgated on December 
29 , 1914 , constituted a most unique and novel esjjeriment in 
Constitutional government. ■ In fact, it is nothing more than a 

10. Section nr. Articles 50-63, China Year Book, l!)]0, p. 442. 

11 . Article 05, China Year Book, 1916, p. 443, 

12. China Year Boo!;, J9l(,, pp. 443^ 444 

13. ItistobenoticodherethatastheCounelofSHf-PTO.coi 4.^ i 

convened, the orijnnalBoluhal Councrl which wascailed int^SSer 
liie unseaimg of tho KuomintaiHr mpmUbtc. cUtar 

advisory body until it should be^succeeded^,>y1'bl^ ^ 
aiipoiiited, was dissolved in June, m 4 when niLnt; L t tutionally 

seat in the Council of Slate. ^ members found 
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cloaked dictatorsliip with a' life term and the power of designat- 
ing . the Biiccessor.^'^ . The qiiaJffications of -a presidential can- 
didate should be a male citizen of , the • Republic of China, 
possessing the rights of citizenship, forty or more years of age, 
and having resided in the Republic not less than twenty years. 
The term of office should be ten years with eligibility for re- 
election. The existing President should nominate three can- 
didates whose names should be written on a gold plate, sealed 
with a National Seal and placed in a gold box which should be 
locked in a stone house in the residence of the President, the key 
of the box to be kept by the President, the keys to the stone 
house to be kept respectively by the President, the Chairman 
of the Council of State, and the Secretary of State. 

The Presidential Electoral College should consist of one 
hundred members, fifty elected from the Council of State and 
fifty elected from the Lifayuan. On the day of the presidential 
election the President should make known to the Electoral 
^College the names of the persons recommended by him, but the 
Electoral College could vote for the re-election of the existing 
President, in addition to the three nominees. The candidate 
should be elected who received a two-thirds majority or more 
out of a quorum of not less than three-fourths of the total 
membership, or, failing this, the largest number of votes in the 
final ballot on the two highest candidates. Should the Council 
of State consider it a political necessity in the year of election, 
the existing President might be re-elected for another term by 
a two-thirds majority of the Council of State. In case of 
the absence of the existing President, a committee of ten 
appointed b}^ the Chairman of the Special Presidential Electoral 
College should Vi^itness the opening of the stone house ortho 

14. For the Presidential Hlecticn Law, See Putnam Weale, The 
Fight for the Eepubiic in China,. Appendix pp. 417-420. 
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gold box* Tlie re-elected or the new. President should nominate 
tiiree candidates for the .office of the Vice-President, the- 
regiiktions . governing the Election of the President . being 
applicable. This law for. the presidential election, should su- 
persede the Law on the Election of the President p-.omulgated 
oir October' 5, 1913, which were to be cancelled. 

The National Convention for the adoption of the Permanent 
Constitution, whose organization lav/s were promulgated on 
March 12 , 1915 , was to consist of 335 members: forty from the 
Metropolitan District, 202 from the Provinces, nine from the 
special territories, twenty-four from Mongolia, Tibet and 
Kokonor, and twenty each from the legislative, judicial, and 
administrative offices. Any. amendment should have the sup- 
port of at least forty members, and the views of the convention 
on the subject should then be transmitted to the President in a 
dispatch, who should submit it to the Constitutional Drafting 
Committee for consideration. Three-fourths of the members 
should constitute the quorum, and a two-thirds majority vote 
of those present should be required. But the project of the- 
National Convention was interrupted by the monarchical 
movement of 1915 , which we shall presently see. 

Having made himself virtually dictator for life through 
the instrument of the Constitutional Compact and the Presi- 
dential Election Law, and eliminated the opposition through 
the unseating of the Kuomintang, Yuan Shih-kai was ready to 
lend his ears to the whisjDers of the monarchists and to attempt 
the restoration with himself as Emperor* Opportunely an 
added argument was furnished by Japan’s Tw^enty-oiie Demands, 
presented to China on January 18 , 1915 , in regard to which 
two treaties with notes of exchange were signed on May 25 , as 
a consequence of the Japanese ultimatum of May 7^'’’ and tlie 


15. China Year Book, 1916, pp. 435, 436. 

10, M, J. Bau, The Foreign Belation of China, p. 72, et seq. 
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Groui) V of which demands disclosed the Japanese designs on « 
the political independence of Chinad* As soon as the ship of 
state had weathered the rough storm of the Japanese assault on 
the sovereignty and independence, grave doubts were expressed 
as to the efficacy of the Republic and serious considerations 
given to the step of the restoration of monarchy. The origina- 
tion of the monarchical idea was generally attiibiited to some 
of the close associates of Yuan Shih-kaiJ® 

To propagate the idea, and force it on the attention of the 
nation, a Society for the Preservation of Peace, or Chou An 
Hui, was organized in the Summer of 1915. It soon attracted 
a large following among the Military Governors of the provinces 
and a number of prominent officials. One Mr. Yang Tu, an 
ardent promoter of the Society, wrote a jjamphlet in the form of 
a dialogue, arguing that under the Republic China would not only 
never become strong nor rich, but would also incur the danger of 
national extinction, for at each presidential election the rival ' 
candidates would fight, devastating the country, bringing to 
. the peoiDle untold suffering, and in unfortunate cases, inviting 
foreign intervention, and that the only salvation was to restore 
the monarchy under the form of a constitutional government. 

A true Republic must be conducted by many people 
possessing general education, political experience and a 
certain political morality. . . . The majority of our people 
do not know what the Republic is, nor do they knov/ 
anything about a Constitution nor have they a true sense 
of equality and freedom. . . . Ambitious men hold that any 
person may be president and if they cannot get the 
presidency by fair means of election they are prepared to 
fight for it with the assistance of troops and robbers. The 
second revolution is an illustration of this point. 


17. M. J. Ban, The foreign Relation of China, Chapter on the Policy 
of Political Control, Part irr. 

18. Pauls. Reinsch, An American Diplomat in China, p. 171, et seq 
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If China wishes to. save herself from ultimate disap- 
pearance from the face- of the earth, first of eill she must 
get rid of the republic. Should ' she desire w’ealth and 
strength, she must adopt a ' constitutional government.. 
Should -she want constitutional government she must first 
establish a monarchy. 


j iVt every change of the president there will be riot 

and civil -wav. In order to avert the possibility of such 
! awiul times place the president in a position wfiiieh is 

: permanent. Tt follows that the best thing is to make him 

I Emperor. 

1 1 ''In time of confusion, the soldiers play the most 

important part, virtuous and experienced and learned 
statesmen being unable to cope with the situation. The 
only qualification which a leader at such a time needs to 
possess is the control of the military, and the ability to 
suppress Parliament. Should such a person be made the 
president, he cannot long hold his enviable post in view of 
the fact that he cannot possess sufficient influence to control 
the troops of the whole country. . • . Men who will never 
be satisfied until they become president, and those who 
know they cannot get the presidency but who are unwilling 
to serve others, will come out one after another. Con- 
fusion and disturbance will follow with great rapidity. . . . 
When the proper time comes, various countries, unwilling to 
let a single country enjoy the privilege of controlling China, 
will resort to armed intervention. In consequence the 
eastern problem will end in a rupture of the international 
peace. . . . All the valuable mines, various kinds of 
industries, and our abundant natural resources will likewise 
be developed by others. China will thus disappear as a 
nation.”^^ 

Opportunely, as the monarchical movement was on foot, 
Br. Frank J. Goodnow, Constitutional Advisor to the President 
of CMna, paid a visit to China and was requested to submit a 

19. Putnam Weale, The Fight for the Eepublic in China, pp, IgO-172, 
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memorancliim expressi viev/s as to the restoration of 

monarchy 5 which he did.-®; He set forth in essence the posi- 
tion thatj ill view of . the constitntionaJ experiences of the 
Enropeaiip American . and Latin American ^States,^ a republican 
form of constitiitioiial- gwemmeiit® required the fundamental 
requisitevS of a high level of general intelligence fostered usually 
by public , education, and adequate political experience in self- 
government nurtured by popular participation - in government ; 
that since China could .not meet these fundamental requisites, 
it would not be likely that sanguine hopes could be entertained 
for the successful operation of the Republic ; and that as one of 
the greatest advantages of a monarchy over a Republic was the 
definiteness of siiecessioii of the executive pov/er, and further 
as the Rov/ers v/ordd' not permit any nation to ' , have 
long periods of civil turmoil Jeopardizing and injuring foreign in-,, 
vestments and other interests, but finally be compelled to resort 
to intervention with the regretful consequence of the loss of 
national independence, it would be better for China to adopt a 
monarchy rather tlian a republic. Thus President Goodnow says: 

The experience of the South and Central American. 

' countries would seem to inculcate the same lessons which 
may be derived from' the experience of the United States 
and France. These are : 

1st. — That the difficult problem of the succession to 
executive povv^er in a republic may be solved by a people 
which has a high general intelligence due to the existence 
of schools where general edueation may be obtained and 
which has learned" to exercise political pov/er through 
participation in the aCairs of govcrzrment; and 

2nd. — ^T'hat, little -.hope' may be entertained of the 
successful solution of the Cjiiestion.of Presidential succession' 
in a country where the intelligence of the people is not 


20. The !Memorandnm of Dr. Goodnow can be found in tlie 
Appendix; also in Far Pastern Iteview, August, 1915; Hornbeck, Con- 
temporary Politics in the Far East, p. 413, et seq. 
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liigii and where the people do not acquire political wisdom 
hy sharing in the exercise of political power under some 
lorin of coiistitiiiional government. Where such conditions 
do not exist a republican form of government— that is, a 
government in which' the executive is not hereditary— 
generally leads to the worst possible form of government, 
namely, that of the military dictator. The best that can 
be hoped for under such a system is periods of peace 
alternating with periods of disorder during which the rival 
claimants for political power are striving among themselves 
for the control of the government. 


‘'^Oliiiia is a country which has for centuries been 
accustomed to autocratic rule. The intelligence of the 
great mass of its people is not high, owing to the lack of 
schools. The Chinese have never been accorded much 
participation in the work of government. The result is 
that the political capacity of the Chinese is not large. The 
change from autocratie to republican government made 
four years ago was too violent to permit the enter- 
tainment of any very strong hopes of its immediate 
success. . . , . ■ 

“ ... The great problem of the presidential succession 
would seem still to be unsolved. The present arrangement 
cannot be regarded as satisfactory. When the present 
President lays down the cares of office there is great 
danger that the difficulties which are usually incident to 
the succession in countries conditioned as is China will 
present themselves. The attempt to solve these difficulties 
may lead to disorders which if long continued ma^y 
seriously imperil the independence of the country. 


. . It is of course not susceptible of doubt that a 
monarchy is better suited than a republic to China. 
China’s history and traditions, her social and economic 
conditions, her relations with foreign powers all make it 
probable that the country w^ould develop that constitutional 
government which it must develop if it is to preserve its 
independence as a state, more easily as a monarchy than 
as a republic.” ... - 
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Blit Dr, Goodnow attached three conditions to his recom-' 
meiidation and placed the responsibility of making the change on 
those ha authority to Judge whether the conditions had been met: 

But it is to be remembered that the change from a 
republic to a monarchy can be successfully made only on 
the conditions : 

ist. — That the change does not meet with such 
opposition either on the part of the Chinese people or of 
foreign powers as will lead to the recurrence of the 
disorders which the present republican government has, 
successfully put down. The present peaceful conditions 
of the oountry should on no account be imperiled. 

2nd.— The change from republic to monarchy would 
be of little avail if the law of succession is not so fixed 
that there will be no doubt as to the successor. Tiie 
succession should not be left to the Crown to determine, 
for the reasons which have already been set forth at length. 
It is probably of course true that the authority of an 
emperor would be more respected than the authority of a 
president. The people have been accustomed to an 
emperor. They hardly know what a president is. At the 
same time it would seem doubtful if the increase of 
authority resulting from the change from President to 
Emperor would be sufficient to justify the change, if the 
question of the succession were not so securely fixed as to 
permit of no doubt. For this is the one greatest advantage 
of the monarchy over the republic. 

3rd.— In the third place it is very doubtful whether 
the change from republic to monarchy would be of any 
lasting benefit to China, if provision is not made for the 
development under the monarchy of the form of con- 
stitutional government. If China is to take her proper 
place among nations greater patriotism must he developed 
among the people and the government must increase in 
strength in order to resist foreign aggression. Her people 
will never develop the necessary patriotism unless they are 
given greater participation in the government than they 
have had in the past. The government will not accpiirethe 
necessary strength unless it has the cordial support of the 
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people. This it will not have unless again the people feel 
tlmt they have a in the . government. They, must in 
some way be brought to think of the government as an 
organization which is trying to benefit them and over 
whose actions they exercise some control. 

“¥7hether the conditions which have been set forth, 
as necessary for-such a change from republic to moiiareliy 
as has been suggested are present, must of course be 
determined by those who both know the country and are 
responsible for its future development. If those conditions 
are present there can be little doubt that the change 
woiild.be of benefit to the country/’ 

Dr. Goodnov/’s memorandum having furnished' the clue, 
the monarchical movement rapidly gai.ned a^dherents, and the 
report w’as, given out that. Dr. Gooclnow* had said:'-^ "'"a 
monarchical system of government is better than a republican 
s;/st8m/’ although Dr. Goodnow catagorieally denied that he 
had ever made such an imconditioncJ statement.- On 
September 6, Yuan Sliih Kai submitted a. message to the 
Council ox State opposing the restoration of the monarchy, 
but recommending the question to the attention of the Council 
In response, the Council of State, after having called attention 
to the petitions it had received with reference to the form of 
state, made the suggestion to accelerate the convocation of the 
National Convocation as provided in the Constitutional 
Compact within the year, or devise other proper or adequate,' 
means to consult the will of the people. In reply, Yuan Shih 
Kai stated that the election of the Citizens’ or National- 
Convention would taka place . on November 20, and its con- 
vocation would follow soon thereafter.-^ ■ 

After the lapse of a few days, the Chon An Hui, or the 
Society for the Preservation of Peace, submitted a petition to 

21. Far Eastern Eeview, August, 1915, p. 102. 

22. Peking Gazette, August 38, 1915. 

28. Far Eastern Review, October, ,1915, p. 171. 
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the Council of State maintaming that inasmuch as the National 
Convention was originally intended for the adoption and 
ratiScatioii of the Permanent Constitution and as its date of 
convocation was rather distant, another popular body should 
be called into being to settle the question of the form of state.- ^ 
The Council of State accepting the suggestion, a bill was passed 
on October 6, proposing the organization of the Convention 
of Citizens' Representatives-^ and setting forth the laws 
governing the same,-'" the convention to be composed of 
representatives of the districts and special administrative 
areas of the provinces, Outer and Inner Mongolia, Outer and 
Inner Tibet, Chinghai, the Manchu, Mongolian and Chinese 
Banners, Chambers of Commerce, reorganized learned scholars, 
those persons who had rendered meritorious service to the state.^ * 
The laws in question having been promulgated on October 
85 the election was soon held. The convention never met in a 
body, and the members had to cast their ballots at the polling 
stations located with residential places of the Superintendents 
in the different provinces. The ballots were further signed. 
Secret instructions, it was charged, were despatched from the 
responsible authorities directing the manipulation of the elec- 
tion, so that only those in favor of monarchy could be elected 
and the final ballot would be unanimous for the restoration of 
monarchy.-® As a consequence, by unscrupulous manipulations, 

24. For tbe petition of Chou An Hui, see Far Eastern Eeview, 
October, 1015, p. 171. 

25. For the Despatch, sea Far Eastern Review, October, 1915, pp, 
171, 172. 

26. China Year Book, 1916, pp. 444-446; Far Eastern Review, October, 
1915, pp. 172, 175. 

27. Art, ?>, Laws on the Organi'iation o! the Convention of Citl-eiis' 
Representiitives, Far Eastern Review, October, 1015, i>. 172. 

28. Putnam Weaie, Ihe, Fight' for the Republic in China, 

22X-235* * ■ 
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the use of signed ballot, and the execution of the instruction 
that the citizens* representatives, though nominally elected 
by the electors, are really appointed before hand by your acting 
in the capacity of Superintendent of Election/’-"' when the 
Gouncil of State proceeded, on December 11, to count the votes, 
the ballet was declared to be unanimous out of a total vote of 
1993, in favor of a constitutional monarchy and Yuan Shih-' 
kai as Emperor Upon the petition of the Council of State, 
and after the formality of declination, Yuan Shih-kai accepted 
the proffer of the throne; and February 9, 1916, was the date 
fixed for enthronement. 

Meanwhile the storm of opposition gathered. At first, 
imder the coercion of the official propaganda, there was little 
voice raised against the restoration, but as the movement 
spread, the public was disgruntled. The noted scholar Liang 
Chi-chao — renowned for his part in the Reform of 1898 — came 
out openly and opiiosed the restoration.’’^ Ha argued that 
once the Republic had been established, it would be impossible 
to return to monarchy, as the history of no nation had ever 
recorded such a reversion, and that the change of the form of 
state would lead to revolution, while the change of administra- 
tion of the government to progress. 

In December, 1915, — the month in which Yuan Shih-kai 
accepted the throne" - — ^the standard of revolt was raised in the 
distant province of Yunnan. General Tsai Ao, who had been 
Military Governor of the Province in the Revolution of 1911-12, 


29. Putnam Weale, The Fight for the Republic in China, p, 223. 

30. China Year Book, 1916, p. 436; Far Eastern Review, December, 
1915, p. 258. 

31. For his appeal, See Putnam W eale, The Fight for the Republic 
in China, j)* 192, et seq. 

32. Presidential Mandate of December 12, 1915, Far Eastern Review, 
December, 1915. 
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i’etiirned to Yiimianfu with liis associates, and under his 
influence, the Yunnan Governors sent an ultimatum to Peking 
on December 23, demanding, inter alia, that Yuan Shih-kai 
should repudiate the monarchy and restore the Re|3ublic.®^ 
Failing to receive any reply at the appointed time, Yiinnan 
declared independence.'^ Preceded by a proclamation of Yuan’s 
crimes, a punitive expedition was despatched, announcing as 
the objects of the expedition the maintenance of the Bcpublic, 
the securing of provincial autonomy, the establishment of a 
true constitution, and the improvement of China’s foreign rela- 
tions through the adoption of a policy of sincerity."^ 

In face of the armed opposition, Yuan Shih-kai despatched 
strong forces, under the command of General Tsao Kun, to 
suppress the independence movement. In general, the govern- 
ment troops were victorious, but the republican cause gained 
headway day by day. In February Kweichou joined her 
neighbor in revolt/'^^ In the following month Kwangsi followed 
suit under tbe leadership of Lu Yung-ting. 

In view of the growing strength of the opposition, Yuan 
Shih-kai wavered. On February 23, by a Presidential Man- 
date, he postponed the enthronement.'*'^ Upon the petition of 
the Cotincil of State, and in order to appease the rising dis- 
content of the people, he authorized, on February 28, the early 
convocation of Lifayuan, to take place on May 1, making the 
successful candidates of the Citizens’ or National Convention 


S3, Ear Eastern Eeview, December, 1915, p. 2G1; Putnam Weale, The 
Fight for the Republic in China, pp. 237-240. 

34. For the manifestoes of the Yiinnan leaders. See Far Eastern 
Review, January, 1916, pp. 301, 302. 

35. Far Eastern Review, January, 1916, p. 301. 

36. Far Eastern Review, February, 1916, p. 339. 

37. Far Eastern Review, February, 1916, p. 339. 

3B. Far Eastern Review, February, 1916, p. 340e 
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the members of the Lifaytian,^'^’ ■ On March 21, close npon 
the ' heels of the news of the ’ declaration cf independence of 
Kwangsi, Yuan Sliili-kai' cancelled the monarcliy,^'^ On April 
3, he: modified Ills former' mandate for the early, convocation 
of the Lifajnzaii by cancelling the ccnversicn of the successfid 
candidates for Citizens" or National Convention to the members 
of the L]fa 3 man and authorizing the i)rocediire of tlie election 
of the Lifayiian in accordance to the laws ahead jnhiexistencef^ 

Despite these .concessions, the republicans would not be 
satisfied. They demanded the elimination of Yuan Shih - kai 
and the punishment of these responsible for the monarchical 
restoration. . On April 7, Kwangtung seceded from the Central 
Goveriiineatd“ On April 12, Chekiang was added to the 
secessionist list. 

As a conseciuence of the spread cf the republican cause, a 
further concession was made, on April 21, in the cancellation of 
the presidential system and the substitution of the responsible 
cabinet system,^® Tuan CM~jui, who had opposed the monarchical 
restoration, was now called upon to form a responsible cabinetd^ 

The formation of the responsible cabinet satisfied the 
North but not the South. The independents demanded the 
absolute retirement of Yuan."^® In Maj^ the Southern leaders 


30. Far Eastern Review, March, 1916, pp. 381, 382. 

^0. Far Eastern Review, March, 1916, p. 384, 

41. Far Eastern Review, April, 1916, p. 427. 
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Provisional Constitution of the first year of the Republic (3) the organiza- 
tion of a responsible cabinet, (4) the convocation of the National Assem- 
bij?*, (5) the introduction of local self-government, ((5) the restriction of the 
military power of the Chief Executive, (7) a general pardon for rebels and 
(8) severe punishment for the oidginators of the monarchical movement. 
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organized themselves into a separate government with Canton 
as Capital and Vice-President Li Yuan-hung as President and 
Commander -in-Chief of the army and navy. In the same montJi 
Shensi was added to the Independent list. 

Meanwhile, to bring about a settlement between the North 
and the South General Feng Kuo-chang of Kiangsu, General 
Ni Shih-chung of Anhwei and General Chang Hsun of Hsuchow 
City, offered their good offices and asked the other provinces to 
send delegates to Nanking for a conference. The Nanking 
conference, as it was called, met in May, the Southern Inde- 
pendent Provinces refusing to send delegates. The central 
question was the disposal of Yuan. Some were in favor of his 
retention ; some in favor of Li Yuan-hung ; stiU others advo- 
cated a new election of president. The conference ended in 
failure without any agreement, although it was reported that 
the general sentiment was in favor of Yuan’s retirement.^^ 
Li the same month Szechv/an and liuniian seceded, and a 
number of the members of the Old Parliament, suspended by 
by Yuan Shih-kai in January 1914, assembled at Shanghai 
preparing for re-convocation. 

While the loyal and the independent provinces were thus 
in deadlock over the disposal of Yuan Shih-kai, or, what is 
more probable, while they were virtually on the point of 
agreement as to the retirement ; of Yuan , Sliih-ka-i with tl),e 
Northern military leaders giving in, a higher hand intervened 
and removed the one great obstacle in the unification of the 
various provinces. Eeath overtook. Yuan on June 6, 1916. On 
the next day, Vice-President. Li 'Yuan- hung succeeded and 
became the President of China, uniting in himself the loyal as 
well as the indei:)endent provinces. 

46. Far Eastern Beview, May, 1916/ pp. 477, 478. 
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CHAPTER V 


THE STRUGGLE OVER THE CONSTITUTION^ 

Tlie death of Yuan Shih-kai left Li Yuan-hung in the 
Presidential Chair, and Tuan Chi-jui as Premier in Peking, and 
ill the South the Independent Military Government in Canton, 
and the Old Parliament in Shanghai awaiting reconvocation. 
Tlie passing of Yuan and the ascension of Li Yuan -hung 
gratified the Independent Provinces, but not entirely. The 
South demanded, inter alia, the restoration of the Nanking 
Provisional Constitution and the reconvocation of the Old 
Parliament. Premier Tuan Chi-jui, representing the Northern 
Executive or Military Party, resisted the demands and held 
that the Constitutional Compact of May 1, 1914, should rule, 
his I'easons being that the Nanking Provisional Constitution 
fettered the hands of the executive, and unduly vested supreme 
powers in the legislature, and that the Constitutional Compact 
vested the supreme powers in the President and was a more 
workable provisional Constitution for the immediate needs of 
China. As an alternative to the reconvocation of the Old 
Parliament, which would only reenact the exasperating and 
painful scenes of 1913 in a struggle between the executive and 
legislature, he suggested the calling of a body representative of 
the provinces to make a new election law, and the convocation 
of a new Parliament based thereond 

The issue between the North and the South having been 
reduced to the restoration of the Nanking Provisional Constitu- 
tion, and the recalling of the Old Parliament, the Chief 

1, Far Eastern Review, October,. 1916, p. 176. 
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CoHEHander of the Yangtze Fleet, Admiral Li Ting-hsin, 
declared the 'independence of his fleet and refused to obey 
the order of the ministry of Navy until the restoration of the 
Provisional Constitution of the First Year of the Republic, the 
reassembling of the Old Parliament and the formation of a 
responsible cabinet.^ As a consequence, Premier Tuan Chi-jui 
yielded, and by a Presidential Mandate of June 29 the Nan- 
king Provisional Constitution was revived, together with the 
provisions of the permanent constitution relating to the elec- 
tion of President, adopted on October 5, 1913.^ Simultaneously 
mandates were issued summoning the Old Parliament to meet 
on August 1, cancelling all laws regarding the lifayuan and the 
Citizens’ Convention, abolishing the Council of State and the 
Censorate, and appointing Tuan Chi-jui Premier, his former 
title being Secretary of State. The provincial system established 
by Yuan was abolished, together with all the other laws 
inade under his dictatorial rule. The time from the unseating 



of the Kuomintang members, November 4, 1913, to the 
reassembling of the Old Parliament, August 1, 1916, was regarded 
as an interregnum of constitutional back-sliding. The leading 
monarchists were ordered to be arrested.^ In recognition of the 
gratification of their demands the Military Council of the 
South China declared its voluntary dissolution on July 17, and 
three days following the navy canceled its independence. 

The Parliament that reconvened on August 1 soon set 


itself to the task of the framing and adoption of the Permanent 
Constitution — a w^ork interrupted by. the unseating of the Kuo- 
mintang members by Yuan in 1913. The cabinet appointments 

2. For Admiral Li ’s telegram, see Far Eastern He view October, 1916, 
p. 177. 

3. Fertile mandate of June 29, reviving the Nanking Provisional 
Constitution, see I’ar Eastern Review, October, 19X6, p, 177. 

4. Mandate of July 14, F'ar Eastern Revievv, October, 1916, p. 177, 
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were scrutinized .ancl passed, and a , Vice-President was, 'on 
October 30, elected, in the person of General Feng Kuo Chang 
to' fill the Taoancy left by 'the succession of Vice-Presidmt 
yuan-hung, to the Presidency.’'^ 

/ As the Parliament resumed its sittings the executive, or 
military party, now left without its recognized leader Yuan 
Shih-kai, held a conference in Hsuchowfu, under the chairman- 
ship of General Chang Hsun, in the middle of September, As a 
result of the conference they expressed their disapproval of the 
appointment of Tang Shao-yi as Minister of Foreign Affairs, 
once a henchman of Yuan yet wdio later antagonized Yuan’s 
rule through his affiliation with the Revolutionary Party, Tmig 
Man -hiii, which disapprobation resulted in the resignation of 
Tang and the appointinent in his place of Dr. Wii Ting-fang/' 
who figured so proininently in the Revolution of 1911 as the 
Minister of Fo.reign Affairs for the Republic. It is to be noted 
here that it was this practice of the conference of the Military 
Chiefs, mostly once followers, and lieutenants of Yuan Shih-kai, 
that constituted the main - check to the domination of the 
Parliament and the back-bone of the support of the 
executive. 

Coming back to the Parliament, the struggle betw'een the 
executive and the legislature was again resumed. In fact, the 
same conflict which happened in 1913 between Yuan Shili-kai 
and the Kuomintang, and which finally led to the rebellion 
of the summer of 1913 and the dissolution of the Parliament 
on November 4, was reenacted. What was different in this 
scene of the struggle was that instead of Yuan Shih-kai, 
Premier Tuan Chi-jui, backed by his Northern Militaiy Party 
and in alliance with the Chinputang, or the Progressive Party, 

5. Far Eastern Review, October, J936, p. 178. 
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took the stand against the Knomintang who doininated the 
Senate, if not the entire legislature. 

; The legislature took up the' work left Oi! at the unseating 
of the Kiioiniiitang. ' Taking the draft of the National Con- 
stitution of 1913 as the basis, the Parliament v/as able to pass 
over other questions that had been more or less settled, and 
quickly reach the all vital question of a provincial system 
which would guarantee provincial- autonomy and yet mean- 
while secure national unity and efiective control by the central 
government. The Kuomiiitang, chaffing under the pain of 
the expulsion by Yuan Sliih-kai, and fearful of a revival of 
another monarchical movement, and bearing in mind the 
necessity, in the light of the excessive abuses of the executive 
powders by Yuan, of effective checks and control of the Pres- 
ident, favored provincial autonomy, the election of Provincial 
Governors by the Provinces, and the inclusion of the provisions 
relating to the provincial system in the Permanent Con- 
htitutioii. In opposition, the Chinputang, the support of the 
executive, favored centralization, the appointment of governors 
by the President and the exclusion of these provisions from the 
Constitution.' 

Another serious conflict in the discussion occurred over the 
question of making Confucianism a state religion. On the one 
hand, it was pressed that such a provision should be included in 
the permanent Constitution. On the other hand, it was 
thought unwise to do so, although it was admitted that Con- 
fucianism should be taught as ethics in schools. After a 
heated controversy and much agitation, it was decided to omit 
the clause from the Constitution.’^ 


7. Far Eastern Review, December, 1916, pv 251. 
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Meanwhile, in the midst of the struggle over the Constitu- 
tion the question of a dii)lomatic break with Germany came to 
/the fore. Germany having resorted to the ruthless submarine 
warfare, and the United States having taken the lead in a 
diplomatic break therewith and appealing to the other neutrals 
to pursue the same course, China was confronted with the 
gravest problem since the establishment of the Republic. 
The general sentiment of the people was not ready for a break 
or W8.r with Germany, although some enlightened minds saw 
the advantages of such a move. After a turmoil of raging 
discussions in which the brilliant scholar Liang Chi-chao, whose 
X:)en was xmrtly instrumental for the collapse of Yuan Shih- 
kai’s monarchical project, was reported to have played a 
decisive influence in favor of the move, an ultimatum was 
despatched to the German Minister on February 9, 1917.® 
Failing to receive any re^dy from Germany, the cabinet i)roceeded 
to consider the next stej) — ^t/he diplomatic break with Germany, 
On March 4, at a cabinet meeting regarding the procedure of the 
diplomatic relations with Germany^ a breach occurred between 
President Li Yuan-hung and Premier Tuan Chi- jui. President 
Li objected to too precipitate actions by the cabinet without his 
knowledge, and insisted on his constitutional right to declare 
war and make peace, whereas Premier Tuan maintained that as 
head of a responsible cabinet, and having secured the unanimous 
decision of the cabinet, he was entitled to the concurrence of the 
President. Because of the conflict, Premier Tuan left the 
cabinet chamber in a bad temper, tendered his resignation, and 
departed for Tientsin. Upon, however, the r)ersuasion of 
friends, parliamentarian representatives, cabinet members, and 
especially Vice-President Fang Kuo-chang, and the assurance 


9. Putnam Weale, The Eight for the Republic in China, p. 317. 
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that the President would not interfere thereafter in domestic or 
foreign politicsj Premier Tuan returned to office. On March 
10 the policy of the government to severe diplomatic relation 
with Germany was upheld by both Houses of the legislature.^'' 
On the same day the long-awaited reply came from the German 
Minister declaring that,, driven to resort to extreme measures, 
Germany could not abandon the submarine warfare, but that 
she would be ready to negotiate with the Chinese Government 
for the protection and safety of Chinese lives and properties.^^ 
The reply being considered unsatisfactory and the parliamentaiy 
support liaving been secured, the severance of the diplomatic 
relation with Germany was efieoted on March 14.^- 

This done, the logical step was the declaration of war on 
Germany. To take the step the Premier moved to seek three 
concessions f rom the allies, namely, the suspension of the pay- 
ment of the Boxer Indemnity, the revision of the Chinese 
customs tariffs, and the modification of the Protocol of 1901,^^ 
while in return he proposed to offer the supply of primary 
materials and assistance with respect to labor. As the allies 
would not grant the concessions immediately, and in order to 
secure the support of the Northern Military party to the policy 
of war with Germany, a conference of the Military Governors 
or their delegates was called, which met in Peking toward the 
latter part of April. As a result of their joint deliberation 
they decided in favor of war and urged the cabinet to take the 
step. The Premier and the president concurred, only awaiting 
the sanction of the Parliament^** 

10. Far Eastern Eeview, March, 1917, p. 387. 

11. Far Eastern Review, March, 1917 ; Putnam Weale, The Fight for 
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Tile War Bili %¥as submitted' to tiie Parliament on May 7. 

Oil 10 an mifortiiiiate event lia/ppened wliicli interrupted 
"■ the harmonious cooperation between the Premier and ‘the ! 
/ ' iegislaturej and. tore the tv/o parties wide apart with an ’i 
impassable chasm of -suspicion, hatred and hostility. That ’ ! 
is, a crowd of some two thousand ' Chinese gathered outside 
the House of Representatives and attempted to force,' by 
demonstration, an immediate action on the War Bill. For nine , ■ 

hours the members of the Parliament . v/ere not permitted to 
leave the buildings, and it was not until the Premier had come 
in the evening and given orders himself that the nmuly 
demonstrators were dispersed.^ ^ 

The oppionents of the Premier forthwith charged him with 
attempt at intimidation. As a consequence, all the cabinet 
ministers save one tendered their resignation. The Parliament 
at the same time refused to meet for fear of a repetition of the 
same kind. The Premier reminded the Parliament of the War 
Bill and asked for an immediate action, but no response came 
forth. When the Parliament met again on May 19, the House of 
Piepresentatives intimated that inasmuch as there was no cabinet 
to speak of, the question of the declaration of war should be post- 
poned until the reorganization of the Cabinet. To this effect the 
motion was passed by a vote of 229 to 125, with 54 members not 
voting,^ ® v/hich was tantamount to a vote of want of confidence. 
Hardly, however, had the House passed the vote, when 
certain Military Governors called a meeting of their colleagues 
and drafted a petition to the President, the Premier and the 
Pi'cvinees, urging the dissolution of the parliament, which was 
delivered on May 20th.'‘^ 

15. Far Eastern Eeview, June, 1917, p. 498. 
n>. Far Eastern lleview, June, 3917, p. 499, 
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Instead of making the question of war as tlie excuse for 
dissolution, the Military Governors went to the root of the 
trouble — that is, the draft constitution: 

' : . What has greatly shocked us is the passage of 

a number of articles of the draft Constitution by tlie 
Constitution Conference at the second reading and those 
approved by the Committee meeting the other day. 
Among these articles one reads that wlieii the House of 
■ Representatives passes a vote of lack of confidence in the 
Cabinet Ministers, the President shall either dismiss the 
Cabinet or dissolve the House of Representatives, but the 
said House must not be dissolved without the approval of 
the Senate. Another states that the President can appoint 
the Premier without the counter-signature of cabinet 
Ministers. The third provides that any resoiution passed 
by both Houses of Parliament shall have tlie same f orcci 
as law. 

If the policy of the Cabinet is disapproved by 
Parliament, or when the Cabinet is impeached by Parlia- 
ment, either the Cabinet must be dismissed or the Parlia- 
ment dissolved and an appeal made to the country. . . . 

“As a counter-balance the power invested in the 
Cabinet for the dissolution of Parliament should be 
absolute, but in the present case the House of Representa- 
tives can only be dissolved with the a2)]>rovaI of the 
Sexiate. Being institutions of a similar nature, both 
Houses naturally have mutual sympathy for each other. 
It is therefore impossible for the Government to obtain 
the approval of the Senate to dissolve the House of 
Representatives under such circumstances. This i.s not 
only to place the Cabinet in an impotent position but also 
to sinuiltaneoiisly curtail the power of the people to 
judge. . . . 

“ As to the provision that resolutions passed bj^ Parlia- 
ment shall have the same force as law, the despotism of 
Parliament is clear and pronounced. . , , Parliamejit would 
then be little different from the ancient absolute monarehs 
who used to say tiny wwd is. law.;’ Under such a system 
of Government, all the powers vested in the Government 
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and Judiciary would dwindle into nothing and the 
appointment anid dismissal of -all officials of the Govern- 
ment would be made according to the caprice of the 
iiiembei’s of the Parliament. ... 

Furthermore, the manner in which the meetings of 
the conference on Constitution hawe recently been con- 
ducted has been specially devilish. Whenever a new 
article is brought up discussion is forbidden and riotous 
demands are made for immediate decision. Often as not 
the three-fourths requirement is not followed, . . . Such 
a constitution, which completely destroys the spirit of a 
responsible cabinet, will eventimllj?' make all the admin- 
istrative and judicial officials both in and out of Peking 
slaves of the members of the Parliament a-nd conipel them 
to obey the manipulation of the M.P.s in order to satify 
the selfish ambitions and lust of these desperate des- 
peradoes. 

. An examination of the jjast experience of 
other countries shows that the making of the constitution 
should not be left in the hands of tlje Parliament. If 
China wishes to have a good constitution thciic is no other 

method except to attack the problem at the root 

If it is impossible to correct the errors then we ask that 
the Senate and the House of Representatives be dissolved 
at once and new ones organized, with a view that the 
discussion of the constitution may take a new course and 
the republican form of government be given a peimanent 
protection.” 

At the moment, supporting and working hand in glove 
with the Tuchuns or Military Governors, the Yen Chiu liui 
or Chinputang, the faction in Parliament favoring the execu- 
tive, published a statement condemning certain articles in the 
draft permanent constitution, W'hich were considered as tending 
to. create disturbances and revolutions in future. The sT)ecifio 
objections were : (1) The system had not been improved, nor 
its organization definitely formulated; (2) the executive in 
rejecting a bill could only ask for a reconsideration to be 
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decided by. the ordinary method of voting and was tliue 
deprived "of the power of veto ; (3) ■ the elimination of the 
requirement of the counter-signature of cabinet ministers for 
the dismissal of the Prime Ministei’; (4) the House had the 
weapon of the vote of want of confidence, whereas the cabinet 
was deprived of the power of dissolution; and (5) the Provincial 
System had been hastily provided for in the constitution^^ To 
substantiate their opposition, the members of Yen Chiu-hui 
refused to attend any further meetings of the Constitutional 
Conference and thus interrupted the discussion and progress. 

On May 2i, reenforcing the petition, several Military 
Governors saw President Li Yuan-hung in person and per- 
suaded him to dissolve the Parliament. The President stoutly 
refused the request. Disappointed, the military leaders left 
Peking, ostensibly for Hsuchowfii to confer with General Chang 
Hsim, a staunch supporter of the polic}^ of the dissolution of 
the Parliament^ but actually tallied at Tientsin in consultation 
with Hsu Shih-chang, the elder and recognized leader of the 
INorthern Siilitary Party. Eventually they went to Hsuchowfii. 
Meanwhile President Li Yuan-hung took the affairs into his 
own hands and, on May 23, attempting to cut the knot of dead- 
lock, dismissed Tuan Chi-jui,'^® who forthwith left for Tientsin; 
and Dr. Wu Ting-fang was appointed Acting Premier. 

President Li then nominated Li Ching-hsi as Premier, 
•wlio received an overwhelming vote of approval from tlie 
Parliament.-'^ The Hsuchow Conference of military leadere 
opposed the appointment and recommended Wang Shih-chen, 
Chief of the General Staff. Wang declined, however, and 
recommended Li Ching-hsi as being best fitted for the post, 

18, Far Ha:sterii Hcview, July, I917> p. 529. ^ ^ 
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whereupon the Hsiicliow Conference withdrew its opposition.*'^ 
Li Cliing-hsi; howeyer, fell under' the influence of the TiichuiiB 
and did not respond to the call. 

Meanwhile the revolt of the Military Governors com- 
meneed. On May 29 the military Governors of Pengtien and 
Anhwei declared independence. Close upon the heels of the 
tidings came the reports that the Military Governors of 
Fukien, Chekiang, Chihli, Shantung and Hupeh also Joined the 
secession and that the rolling stocks of the Tientsin-Pukow 
Railw^ay w^ere commandeered for military movement. News 
further followed that General Chang of Mukden had com- 
mandeered the rolling stocks of the Peking-Mukden line and w^as 
marching on Peking, and that the Shantung troops were 
leading the advance followed by the Anlnvei soldiers. On «Tune 
2, the Tuchims estat)lished their provisional government in 
Tientsin. 

On the other hand, opposing the demands of the Tiichuns, 
the Southwestern Provinces Yunnan, Szechwan, Kweichow^. 
Kwangtung and Kiangsi, came to the support of the Parliament 
and protested against the demands of the Tiichuns.^“ The 
Provincial Assemblies of Kwangtung and Yunnan demanded 
the punishment of the rebel generals. Kwangtung Province 
pledged to put a force in the field to penalize the rebellious 
Tuchims. The navy declared its intention to support the 
Parliament and the constitution.”'^ Yunnan and Szechwan 
urged a punitive expedition against the Tuchmis.-^ 

. Thus President Li Yuan-hung wa.s confronted with a 
crisis — a dilemma. If he should sustain the Parliament, the 

21. Far Eastern Eeview, June, 1917, p. 501. 
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'foc.lrans would march on the Capital, If he should dissolve 
tiie Parlici-mentj the Soutliv/estern Provinces and the Pa.rliameii- 
tarlans or Kiiomintang would raise the banner of revolt. So 
situated, and yet anxious to save the country from the agonies 
of civil war, President Li Yuan -hung on June 1 appealed to 
General (hang Hsiin for help and mediation, summoning him 
to come to Peking at once, to 'which General Chang Hsun 
cheerfully responded.*^'"’ Marching some 4,000 of his pigtailed 
troops northward, he arrived at Tientsin on June 8, and there 
despatched a telegram to the President demandiiig the 
immediate dissohition of the Parliament,-''' Failing to obtain 
satisfaction, Okmeral Chang Hsun delivered virtually an 
ultimatum to the 7dresident demanding the dissolution of the 
Parliament, establishment of a I’esponsible cabinet, dissolution 
of provincial assemblies, punishment of certain officials in the 
President’s Office, reorganization of the Constitutional Con- 
ference, and pardon of those monarchists prescribed after the 
death of Yuan Shih-kaiJ' 

On June 10, convinced that the only wtry to save China 
from a civil v-ar W'as to heed the behests of the Tuchuns, 
President Li Yuan-hung made up his mind to dissolve the 
Parliament, and a mandate to the effect was drawn up. He 
approached Dr. Wii Ting-fang, Acting Premier, to countersing 
the mandate, but the latter stoutly refused. Then he ap- 
proached Premier-elect, Li Ching-hsi, who also declined. 
Finally he appointed General Chiang Chao-chung as Acting 
Premier and had him countersign the fatal mandate, which 
was issued on June 13.^® In doing so, President Li Yiiam 

25* Far Eastern Review, July, 1917, p, 587. 
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hung declared that he regarded the needs o£ the nation as 
al;)ove the requirement of legal technicality: ''He cannot allow 
himself to make the millions of people suffer the terrible ordeal 
of national slavery just because he himself wishes to gain- the 
empty reputation of a law-abider.” 

Gratified with the mandate, on June 14, General Chang 
Hsuii, accompanied by Premier-elect Li Ching-hsi, and Iiis 
troops, came to Peking for the work of "mediation^’ On June 
15 the Provinces of Chihli, Shantung, Honan, Pengtien, and 
Chekiang canceled their independence. The Tientsin Provisional 
Government was abolished. The Tuchuns asked the Provinces 
to send delegates to Peking to draft a workable constitution.- 
On the other hand, the Southwestern Provinces were enraged 
by the mandate. The commanders of the forces in Yiinnan, 
Kwangtung, and Szechwan denounced the dissolution. 

On June 20 Acting Premier Chang Chao-chung an- 
nounced the program of General Chang Hsun, which had the 
concuiTence of President Li Yuan-hung, namely : the formation 
of a responsible cabinet with stipulations for non-interference 
by the President, the drafting of the constitution by the 
properly elected representatives of the people, the amendment 
of the present parliamentary law, so as to abolish the Senate 



and to retain only one liouse, the dismissal of certain secretaries 
in the President’s Office, and the pardon of the monarchists 
prescribed after the death of Yuan."*' On June 22 Li Ching-hsi 
assii med Prem iership . 

When Chang Hsun had accomplished all the known 
objects of his mission in Peking, he suddenly w’ent to tlie 
extreme and indulged in a petty scheme of restoring the 
Manchu Dynasty which he must Imve clierished long before 

29. Far FAustern Be view, July? 1917, p, 5-12, 
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this time. On. July I, to the surprise of the nation, he placed 
the Boy Emperor Hsuan Tung, who had abdicated in 1912, on 
the Dragon Tlmone and re-established the old order of monar- 
chy. Dismayed, Premier Li Ching-hsi fled to Tientsin, and 
President Li Yuan-liung, who stoutly refused to sanction the 
restoration, sought refuge in the Japanese Legation of Peking. 
Prior, however, to his flight, he dismissed Li Ching-hsi, again 
appointed Tuan Ghi-jui Premier with the charge of the affairs 
of the state, and asked the Vice-President Peng Kuo-chang 
temporarily to act as President. 

Responding to the call, General Tuan Chi-jui immediately 
mobilized a piinitive expeditionary force and had the Northern 
Tuchuns moving their troops on. Peking. On July 12 he 
captured Peking and restored the Republic, when General Cliang 
Hsun was escorted to the Dutch Legation of Peking for safety 
Premier Tuan entered Peking on July 14 in triumph, and 
President Li Yuan-hung, emerging from the Japanese Legation 
on the same day, tendered his resignation and yielded his place 
to Vice-President Feng Kuo-chang. 

With Tuan Chi-jui again saddled in the seat of govern- 
ment, the split between the North and the South which was 
tlireateiied at the time of the dissolution of the Parliament com- 
menced to assume alarming proportion, leading to civil war and 
chronic disorder. Kwangtung declared itself self-governing, 
though not independent. The members of the dissolved parlia- 
ment met in Shanghai and issued a statement denouncing tlie 
dissolution a,.nd pleading for the punishment of the ringleaders 
of the Tuchuns.’^^ They also j)ublished five demands or plat- 
forms, namely: 

31. Far Easicrn Review, Supplement, July, 1917 ; August, 1917, 
p. 587, et seq , 

32. ITar Eastern Review, August, 1917, p. 606, the declaration of tiie 
ex»meiubers of Parliament, 


GO ■ MOBEBN DEMOCEAGY, IN CHINA : ; 

(1) Since the .Mandate dissolving Parliament was 
contrary to C'onstitution, it is naturally ineffective. All 
subsequent mandates are ■ also ineffective because they 
we.re' not' coiaitersigned in .accordance with law. ' Chang 
Chao-cliung and others were not legal cabinet ministers. 
All mandates hereafter shall not be recognized if they are 
not issued legally. 

‘‘(2.) The special privilege act extended to the Ta 
Ching imperial family was an act of leniency on the part 
of the Republic. The act became effective only after being 
passed upon by the Nanking Parliament. Now the im- 
perial house has actually dared to rebel against the Re- 
public, the privileges are naturally forfeited. However, 
the proper settlement of the question should be left to the 
Legislature for its decision. 

“ (3) Any other legislature, or provisioffai senate or 
constitutional convention shall not be recognized, because 
their organization will be contrary as well as destructive 
to the Constitution. 

(4) The original Parliament will immediately convene 
by itself. ^ 

^‘{6) Monarchists, rebels and instigators for the 
destruction of law shall be punished in accordance with 

Finding that the Tuan Chi-Jui Cabinet would not recall the 
old Parliament, the members of dissolved legislature, together 
with Dr. Sun Yat-sen and Tang Chao-yi left Shanghai for 
Canton.^'^ There they foimed a provisional government op- 
posed to the Peking Government. Thus China was divided up 
into the North and the South, and thus commenced the Civil 
War. Meanwhile, President Feng Kuo-chang and his cabinet, 
on August 14, declared war on Germany and Austria 
Hungary.^® 
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34. Far Eastern Eeview, August, 1917, p, 614. 

35. Far Eastern Eeview, September, 1917, p. 645. 
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CHAPTER VI 
THE CIVIL WAR 

The revolutionary gwernment in the South set up its head- 
quarters in Canton. Dr. Sun Yat-sen, the noted leader of the 
Revolution of 1911, established a military government for 
Kwangtung Province, which became independent of the Peking 
Government. General Lu Yung-ting headed the Kwangsi 
Alilitaiy Government, and General Tang Chi-yao, the Yunnan 
:\Iilitaiy Government, both in cooperation with Kwangtung and 
in opposition to Peking. The defunct imiiiament assembled in 
Canton declaring itself the only de jure legislative organ of the 
Republic. An order was issued for the arrest of Premier Tuan 
Chi-jui. A portion of the Chinese navy sided with the South. 

Meanwhile Tuan Chi-jui again headed the Peking Govern- 
ment. A National Council composed of delegates from the 
provinces was called to draft a new election la-w for the Parlia- 
ment. Premier Tuan’s plan was to call the new Parliament in 
1918 just in time to elect the next president. 

While the North had cleared the opoosition, internal 
divisions appeared. The Chinputang, the parliamentarian 
supporters of the Executive, and the Chiaotung party, a 
powerful financial group, mainly in control of .the Ministry of 
Communications, became antagonistic and hostile to each other. 
Among the Northern Military Party, the executive machinery 
of Yuan SHh-kai, there was the split between the Anhwei 
faction headed by Premier Tuan Chi-jui and the Chihli faction 
led by President Feng Kuo-chang. The Anhwei faction was in 
control of Anhwei, Shansi, Shantung, Chekiang, Fukien, Honan 
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and Hunan, whereas the Chihli faction, in control , of Chihli, 
Kiaiigsu, Hupeh, and Kiangsi. 

The effect of the split showed itself in the policy toward 
the seceding South. The Anhwei faction or Tuan part}' favored 
war, while the Chihli faction or Feng party favored concilia- 
tion. After much wrangling and debate, Premier Tuan won 
the upper hand and had President Peng reluctantly concur in 
the policy of war, although no actual military support came 
forth from his camp. 

A disturbance having occurred in Hunan, supposedly 
supported by the Southern inde|)endent government, a 
campaign wm launched in that province under the command 
of General Fu Liang-tso. Unfortunately, the Northern 
campaign failed; General Pu Liang-tso fled from Hunan, and 
the army collapsed. Premier Tuan thereupon resigned. This 
was in November, 1917.^ 

Encouraged by the collapse of the Tuan campaign, the 
Southern forces took fresh courage and launched attacks upon 
Fukien, Szechwan, Hunan and Hupeh. An offensive alliance 
of the Southern leaders was formed. Li Lieh-chun, once 
Governor of Kiangsi, and one of the ablest generals of the 
South, advanced on Swatow with two Yunnanese Divisions and 
captured the city, the last stronghold of the North in 
Kwangtung. 

In face of the spread of the Southern forces, the Tuchuns 
again had a conference at Tientsin in December, and decided 
that they preferred war rather than compromise, and that if 
Peking siiould fail to take the initiative, they would wa.ge the 
campaign themselves, and elected Tsao Kun for a campaign in 
Hunan and Chang Huai-chih in Kiangsi for an advance upon 


1. Far Eastern Eoview, January, 1918, p. 24. 
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Kwangtung. It Avas kiioAvn at that time that an alliance of 
some eight Northern Tuchims was formed to oppose any peace 
move and to prosecute the war with the South, 

At the same time, after the resignation of Tuan Chi-jui, 
General Wang Shih-chen accepted the acting premiership on 
November 30, He favored a policy of peace Avith the South, 
and declared that, in case of \va.i\ he w^oiild resign. At the 
same time, confusion v/as created by the fact that the President 
and the Premier each, declared the other responsible for the 
conduct of the government and declined to assume the control 
of the affairs," In the roidst of confusion and indecision, the 
President issued a- proclamation of peace intended to pave the 
way for a compromise betAveen the North, and the South. 
Loud were the demands to cancel the peace proclamation that 
came from Generals Tsao Kun of Chihli, Chang Huai-chih of 
Shantung, and Ni Shih-chung of AnliAA^ei. Consequently, 
receding from the policy of peace, President Feng Kuo-chang 
appointed Tsao Kun, Chang Huai -chih and Chang Chin-yao 
leaders of the punitive expedition. A personal trip of President 
Feng to Tientsin, Tsinanfu and Pengpti, and interview's with 
Generals Tsao Kiiii, Chang Huai-chih and Ni Shih-cJiung, 
further convinced him that a policy of war was a necessity. 
The above three Generals to lead the expedition SouthAvard 
Avere ordered to proceed. General Lung Chi-kuang was called 
from Hainan Island to attack Kwangtmig. Meanwhile, the 
ncAV parliamentary system was promulgated, excluding the 
possibility of the recall of the Old Pa.rliament.''^ 

fn the actual field, nevertheless, the North again suffered 
reverses. General Lung Chi-kuang suffered iwerses in Kwang- 
tung. Yocho'w, a strategic city in the Yangtze Valley, Avas 

2. .Far Eastern Re\uew, January /19IS, p. 25. 

3. Ear Eastern Review, March, 1918j pp. l03-10o, 
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lost. Premiei’ Wang Siiih-ehen resigned, and Gliien Meng^ 
hsuau sueceeded hmn, 

Eariy in Marcli, 1918, the Horthem leaders came to an 
'understanding and decided to prosecute the campaign against 
the South "vrith renewed vigor. General Chang Tsodin, v/lio 
had effected a federation of the three provinces of Manchuria, 
and Iiaving seized the newly purchased arms from Japan for 
the CeniTal Govemnient, announced his readiness to support 
the cytinpaign and moved his troops into the metropolitan 
l')rovincc. On March lo Yochow was captured by the Nor- 
thern troops led hj Chang Ching-yao. General Chang Huai- 
chih led his forces through Kiangsi and, crossing the border of 
Hunan, threatened the rear of Changslia.V^’ On March 23, 
upon the dictate of General Chang Tso-lin of Manchuria, 
backed by several military governors, Tuan Chi-jui was again 
ap^iointed Premier.^ 

Despite initial successes, the expedition, however, was on 
the whole unsatisfactory. Several commanders refused to 
advance to the front on the ground of the lack of funds. 
Gene^^rChang Huai-cliih’s troops were severely defeated on 
the Kiangsi-Kwangtung border. The Eengtieii troops suffered 
reverses in Eukieii and Hunan. Generals Wu Pei-fu and Eeng 
Yu-lisiaug, on the other hand, distinguished themselves in 
Hunan for the orderly conduct of their troops and the military 
victories they had won. Finally, General Wu Pei-fii, senior 
commander of the Chihli troops in Hunan, came out ojpenly 
for peace, and, on his own initiative, arranged an armistice 
with the Southern Commander: General Chao Heng-ti. His 
peace mo ve -was Iieartity sujiported by his associate, General 

4,5.. Far Eastern Iteview, A prii, 1918, p. 15t8, Meanwhile the monarch” 
ists of the Yuan Shih movemetxt and Chang lisun’s v/ere pardoned. 
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Feng Yu“hsiang% commonly know as the Ghristian General for 
]m embracement of the new faith. 

Meanwhile, the question of the next president came to the 
fore. The new parliamentary law having been promulgated oii 
February 17, 1918," the election of the new parliament took 
])lace in the summer of 1918, The electoral laws provided for 
a bicameral legislature, a Senate and a House of Representa- 
tive. The Senate was for six years, with one-third retiring 
every year; the House of Representatives for three years. The 
number of legislators having been greatl)^ reduced, the Senate 
was to be composed of 138 members, elected by the local electoral 
colleges and thirty members by the central electoral college; the 
House to liave one Representative for each million population, 
with representatives from Mongolia, Tibet and Chinghai. The 
Permanent Constitution was to be drafted by a committee 
consisting of equal numbers of deputies elected from among the 
members of both Houses, and adoj)ted by a three-foxu'ths vote 
•of a quorum of at least two-thirds each of the total number of 
members of the two Houses in joint session.® 

In accordance xvith this law elections for the new Parlia- 
ment w^ere held. The msults were what was expected. The 
Southv/estern Provinces refrained from election. Only the 
Provinces who avowed allegiance to the Peking Government 
elected delegates ; the members of the Old Parliament were 
generally excluded from the New Assembly, Disgruntled, a 
portion of them went down to Canton in the summer of 1918 
and there joined the other members already sitting in ex- 
traordinary sessions and helped to form a requisite quorum. 
Thus there were two Parliaments in China, one in Canton, 

7. Far Eastern Review, July, 1918^ p. 29f>, etseq, 

8. Far Eastern Review, July, 1918, p, 296, et seq. The new paiiia- 
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the other in Peking, each claiming to be the constitutional 
legislature and charging the other as illegal.^ 

Meanv/Iiile the South had succeeded in forming a military 
government opposed to the North. The Old Parliament sitting 
in , an extraordinary session, on May 18, 1918, ,at Ganton, 
instituted an Administrative Directorate as the executive of 
the government. The Administrative Directors were Wu Ting- 
fang, Minister of Foreign Affairs, Tsen Chun-hsuan, Minister of 
Interior, Tang CM-yao, Chief of the General Staff, Lu 
Yung-tiiig, Minister of War, Lin Pao-yi, Minister of the Navy, 
Sun Yat-sen and Tang Sliao-yi. 

While the South was consolidating its Military Govern- 
ment, the Northern Tuchuns had another conference at 
Tientsin. It was generally presumed that the Military Con- 
ference had a tacit understanding to make Hsu Shih Chang, 
the Elder Statesman of the Northern Military Party, the next 
jiresident.^^^ As the New Parliament assembled, composed 
largely of the delegates from the Northern and Central Prov- 
inces, it elected Hsu Shih-chang President on September 
The Parliament, however, failed to elect a Wee-President for 
lack of a quorum. It transpired subsequently that a certain 
Tuchmi, aspiring for the Vice-Presidency, was said to have 
paid the members of the Parliament from two to three 
thousand dollars for each vote, and that his election was 
frustrated by the Chiaotung party who absented themselves 
and thus produced a want of quorum.^^ 

On November 11, 1918, the Armistice of the World War 
was declared. The Peking Government realized that it would 

9. W. W. Willoughby, The Oonstitutioiial Situation in China, Far 
Eastern Review, November, 3918, p. 434, et seq. 

10. Far Eastern Review, September, 1938, p. 372. 

11. Far Eastern Review, October, 3918, p. 417. 

12. Far Eastern Review, November, 1918, p, 4(55, 
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not be in. consonance with the expectation of the world to 
continue the Civil War any further and that, to succeed in the 
Paris Peace Conference, it must present a united front. On 
November 16 President Hsu Shih Chang issued a mandate 
ordering the cessation of fighting and withdrawal of the troops, 
and pleading for an immediate settlement of internal differences 
and unification of the country. Meanwhile, Premier Tuan 
resigned, being an ardent apostle of union through force. 
Later, Ghien Neng-hsuan again took his place. 

Following the proclamation of peace arrangements w^e re 
made for the peace conference to settle the internal troubles. 
The place of the conference wbs to be in Shanghai. The North 
and the South were to have equal representation in the peace 
conference, to which the North conceded with good grace."^" The 
conference was opened on February 20, 1919. The Northern 
Delegation was headed by Chu Chi-chien; the Southern by 
Tang Shao-yi.^C 

, As soon as the Peace Conference was opened the Southern 
Delegation demanded the cessation of fighting in Shensi between 
the Southern and Northern troops. The Northern Delegation 
])ledged to ask the Peking Government to stop the hostilities in 
that Province. The Southern Delegation further asked for 
the disclosure of the Sino-Japanese Military Pact. The North- 
ern Delegation declared its readiness to place the military 
agreement before the conference.^® The South also protested 
against further payment of the Japanese loan of Yen 20,000,000 
of w'^hich Yen 3,000,000 had already been advanced. The 
North announced that Japan had declined to allow any further 


13. Far Eastern Review^ January, 1919, p. 33, 

11. Far Eastern Review, March, 1919, p. 306; North Oliina Herald , 
January 24, 1920, p. 204. 

15. Far Eastern Review', April, 1919, p. 361, et seq. 
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amis to be sliipped to the North and advised the Peking 
Goverrmicnt not to draw on the Yon 17,000 000 in the Bank of 
Chosen in Peking at the stated intervals^'" 

On February 26, however, the Conference met the first 
serious rock of deadlock. Armed with despatches from the 
Southern General in Shensi that the Northern troops were 
pushing hard on his forces, Tang Shao-yi declined to go on any 
further wdth the conference until the Shensi matter should be 
settled and the Shensi Tuchiin dismissed. On February 28 the 
Northern Delegation resigned as a protest against the con- 
tinuation of hostilities in Shensid' This brought the conference 
to a standstill 

On March 4 President Hsu Shih-chang proclaimed a 
mandate reaffirming the articles of the armistice, and com- 
manding their observation by the Northern Commanders. On 
the next day a similar instruction was sent by the Cabinet and 
the Ministry of War. On the 6th of March Mr. Chu Chi** 
chien, Head of the Northern 'Delegation, notified the Southern 
Delegation that since the hostilities in Shensi had ceased, 
even including those against bandits, the conference be 
resumed, Tang Shao-yi declared indisposition and failed to 
respond. On the tenth the Southern Delegates, excepting 
Tang Shao-yi, called on Mr. Ghu GM-chien and intimated that 
the hostilities in Shensi were still in progress. Meanwhile a 
Demarcation Commissioner w^as despatched to Shensi to settle 
the boundaries between the two forces.^® 

After a lapse of more than a month the conference 
resumed its sitting on April 10,^^ the Shensi hostilities having 

3(>. Far Eastern Review, March, 1919, p. 308. 

17. Far Eastern Review, March, 1919, p. 308, 

18. Far Eastern Review, April, 1919, pp. 360, 361. 
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been ,sto]3ped. The Southern Delegation submitted no less than 
nineteen questions, and the Northern Delegations a list of 
iiiimeroiis questions under the. two main headings : E.'eo].’gani- 
zatioii of the .Army and Reorganization of the Civil Govern- 
mentd*^' 

On May 1.3 Tang Shao-yi- representing the South, in a 
fo,rmal session, brought forth a revised list of eight proposals"^ 
embracing the refusal to recognize the validity of the Shantung 
Decision as made by the Paris Peace Gorife.rence, the cleela.ra- 
tion of the invalidity of all secret agreements with Japan, the 
removal of the Tuchuns and provincial governors obnoxious to 
the people, the aiiiiounceiiient of tlie illegality of the Presiden- 
tial Mandate of June 12, 1917, dissolving the old Parliament, 
the formation of a Provisional Administrative Council, selected 
by the Conference, for the enforcement of the decisions of the 
conference and the formation of anew cabinet, the definite 
settlement of all questions of the conference, the recognition by 
*the conference of Hsu Sliili-cliang as Provisional President until 
the election of a periiianent successor bjr the Parliament, this' to be ' 
valid only upon the agreement on the previous demands. The 
proposal on which the South laid the greatest stress was the 
nullification of. the Presidential Mandate of- June 12, 1917, 
Cliii Ciii-chien representing the North asked the Southern 
Delegates to wdtlidraw this demand and deeiined to discuss the 
validity of the mandate. As no agreement eoukl be obtained 
on this vital question, .both sides tendered their resignations. 

While the Peace' ■ Conference .was thus suspended, the 
Chinese nation '.witnessed a nation'-wdde 'protest against the 


20. Far Eastern Eeview, 'May, 19m., I'p. 382 ; For Clni Cbi-chien's 
proposed plan for the Military and Civil. Keorganimtion of Gluna, see Far 
Eastern Keview, June, 1919, pp, 422-4:26, p. 45S, et seq, 
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Siiaiitiiiig Decisioilj as reached at the Paris Peace Coiiference% 
and the alleged corniption of the Peking Government. On 
May 4 the students in Peking stormed the house of Mimster 
Tsao Jii-lliij v/ho was the most notorious pro-Jaiianese minister 
in Peking and through whose agency several hated Japanese 
loans w’-ere contracted.' The ‘student agitation or movement 
continued and spread throughout the length and breadth of the 
country. Merchants and laborers joined the movement and 
lent their hand in the strike. In face of the almost unanimous 
voice of protest of the people, on June 10, appeared the Pres- 
idential Mandates accepting the resignations of Tsao Jii-lin, 
Minister of Communications, Lu Tsung-yu, Head of the 
Currency Bureau of the Ministry of Finance, and Chang Tsung- 
hsiang, Minister to Japan, the trio charged as pro- Japanese 
traitors.”^ The following da}^ the entire cabinet resigned. Kuii 
Hsin-chan then became Acting ' Premier, but for financial and 
other difficulties, likewise resigned. The new cabinet was 
subsequently formed under the premiership of General Chin 
Yun-peng. 

Resuming the Shanghai Peace Conference, in June, the 
Allied Ministei’s presented an aide memoire to the Peking Gov- 
ernment emphasizing the necessity of the resumption of the 
peace conference. Mr, «Chu Chi-chien refusing to^ resume the 
office of the Chief Delegate, the North appointed Wang Yi- 
tang in his place. The South, however, strenaoiisly objected to 
his appointn3ent on account of his unpopularity. Mr. ¥/ang 
yi-tai]g, liowever, boldly came down to Shanghai, a^ttempting 
to open negotiations with the South, Mr. Tang Shao-yi, still 
representing the South, gave out to the public as sine qua non 
for negotiation the publication through proper official clmnnels 
the secret military and financial agreements entered with JajDaii, 

22. Far .Eastern Review, July, 11119, p. 487. 
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A fiirtiier oompiieaMon obstructed the resiimiption ' of the 
negotiation. A political faction in the the Canton GoYernment/ 
na/meil Cheng Hsueh-hiii, under the leadership of Cheng Chen- 
hsuaii, was charged with covert attempt to bargain at the back 
of Tang with the Peking government for a basis of peace, which 
made Tang Shao-yi's position as Chief Delegate of the South 
untenable and obliged his resignation. 

While the North and the South were thus deadlocked over 
the resumption of the peace conference, the politics in the 
North rapidly underwent radical changes. A league of Tuchiins 
was formed, and, in March 1920, it issued a manifesto demand- 
ing the dissolution of both the Peking and the Canton Paiiia- 
inents. The Anfii Club, which had been organized to sui)port 
Tuan Chi-jui, and which had become notorious for its pro- 
Japanese activities, had almost monopolized the control of the 
Peking Government and threatened to undermine the position 
and influence of the Chihli faction. The latter therefore decided 
to recall General Wu Pei-fufrom Hunan, who had been there to 
check the advance of the Southern forces and to protect that 
strategic Province from the Southern aggression.-^^ 

Meanwhile, the Southern Military Government was like- 
wise rapidly disintegrating into various hostile factions, resulting 
in division. The Kwangsi faction, headed by General Lu Yung- 
ting, dominated Kwangsi and Kwantung, and ruled these two 
provinces with the iron hand of military power. The Kuomin- 
taug leaders, Dr. Sun Yat-sen, Dr. Wii Ting-fang and Mr. Tang 
Shao-yi, together with Military Governor Tang Chi-yao of Yiin- 
nan, vere placed in a subordinate position and at odds with the 
ICwangsi faction. As a consequence, unable to cooperate and 
a^gree, Dr. Sun Yat-sen, Dr. Wu Ting-fang and Mr. Tang Shao-yi 
left Canton for Shanghai, with the Old Parliament following. 

23. Kortli C3una Herald, January 0 , 1921, p. U9. 
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While the South was thus disintegrating^ General Wii Pei-^ 
Ill’s troops were constantly withdrawing from Huiiem, ICvaving'the 
Anfii Tiichiiii Tang Chi-yao in the lurch. Some time by May 
18, Wu Pei'-fn was completely out of Hunan, and Chinyang and 
Laiyaiig in' Plunan were a.ttacked and captured by the Southern 
forces under Tan Yen-kai, y/ho was advanciiig to oust Chang 
■CMn-3?'ao. In June, Changsha, the capital of Hunan,, was taken 
by Tan Yen-kai; Military Governor Chang Chin-j^ao fled; and 
Tan Yen-kai assumed the Governorship of the Province. 

In face of the threatening advance of General Wu Pei-fu’s 
troops along the Peking-Hankow Railway northward toward 
Paotingfu and Peking, and upon the appointment of Wen Tsiing- 
yao as Chief Delegate of the South to succeed Tang Slmo-yi by the 
Kwangsi faction now in control of the Military Government of 
Chnton, the Anfu Club and the Kiiomintang buried their axes 
and came together. Dr. Sun Yat-sen having set iij) a third 
government in June in Shanghai, Tang Shao-yi and Wang 
Yi-tang met for the resumption of the peace disciissioif. 
Meanwhile, the Old Parliament assembling in Shanghai v/as 
extended an invitation to resume sittings in Chungking by 
Military Governor Tang Chi-yao of Yunnan. 

As General Wu Pei-fu advanced on Peking, he demanded 
the dissolution of the Peking Parliament and the Anfu Club, 
and the dismissal of PIsu Shih-cheng, commonly known as Little 
Hsu, a lieutenant of Tuan Chi-jui, an arch politician of the Anfu 
Club. The President dismissing Little Hsu, Tuan Chi-jui came 
forth to protect his protege and forced Hsu Sliih Chang to 
dismiss instead Generals Wu and Tsao, the latter Tuchun of 
Chihli and supposed head of the Chihli faction. The challenge 
was at once accepted by the Chihli faction, and war ensued. 
The Chihli forces defeated the Anfu troops in a brief but 
thrilling fight. 
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In this struggle the man who held the balanc^e of power 
and key of the situation tvaB General Chang Tsodin. He rode 
on the fence between the two sides, although his sympathy was 
generally supposed to be on the side of the Chihli faction. As 
the actucil hostilities commenced, he threw his weight on the 
side of the Chilili as against the notorious and unpopular Anfu, 
Club, sending reinforcements to the former, and rendering 
impossible a victory by, or a retribution from the side of, tlio 
Anfuites. 

As the victory ivas won, Chang Tsodin, availing himself 
of the opportunity of being practically the arbiter of the situa- 
tion, became supreme in Peking, dictated terms as to the basis 
of settlement and the reorganization of the Poking Cabinet, and 
refused to discuss the affairs of state with General Wu Pei-fu, 
whom, he designated as being a subo.rdinate. The cabinet was 
consequently reorganized with a combination of the various anti- 
Anfuites, with Chin Yun-peng still remaining Premier. Mean- 
while. the Anfu leaders fled mostly to the Japanese Legation of 
Peking, and Wang Yi-tang, Chief Delegate of the North, fled to 
Japan, his arrest liaviiig been ordered, thus terminating the 
peace conference between the North and the South.^^ The 
Tuchun’s Parliament at Peking was dissolved. 

At about the same time, several popular movements were 
put on foot, which promised to help the upbuilding of a constitu- 
tional government in China, The first was the clamor for the 
calling of a National Convention for the settlement of the 
question of the North and the South and for the drafting and 
adoption of the Permanent Constitution, the Convention to con- 
sist of delegates truly of the people. This was championed by 
General Wu: Pei-fu and found favor and support from a 
large majority of the people. The other was the movement for 

24, Forth China Hemlcl, January 15, 1921, "pp. 1.20, 121,. , 
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provincial self-government or home rule,, which was championed 
by General Chen Chiiing-ming of Kwangtiing and General Lu 
. Yimg-Iisiaiig of Chekiang, Lender itS' auspices Hunan and 
Chekiang adopted provincial , constitutions in 1921. The third 
movement was for the abolition of the Tuchims which, was first 
championed by Governor Lu Yiing-hsiang of Chekiang. At the 
death of li Shun, Tucliiui of Kiangsi, the people of that Prov- 
ince petitioned for the abolition of the Tucliun, which was, 
however, of no avail 

While the North w^as liberated from the grip of the Anfu 
Club and went under the joint influence and control of the 
Chihli faction under General Tsao Kiin and Wu Pei-fu, and the 
War Lord of Manchuria, General Chang Tso-lin, the South 
followed suit and was soon rid of the military oligarchy of 
Kwangsi. General Chen Ohiung-ming attacked the troops 
under the Kwangsi faction and succeeded in driving out the 
baneful influence of the Kwangsi rule. He was hailed as a 
j)rovincial hero and took the control of the Province. Mean-^ 
while in SzeeliwBn Liu Tseiig-hu and Hsiung Keh-wu, formerly 
enemies, succeeded in forming a copdition and driving the Yiin- 
nanese troops out of the Province. 

Upon the cancellation of the Canton Military Government 
by the Kwangsi faction, the President issued, on October 30, 
1920, a mandate proclaiming the country. unified and calling for 
the election of a new parliament in accordance with the Nan- 
king Provisional Constitution.^'® The presidential proclamation 
stirred up tiie antagonism of the Kuomintaiig leaders w-ho 
resented the bold step. On November 25, Dr. Sun Yat-sen, 
Dr. Wu Ting-fang and Mr. Tang ShaO“ 5 d left Shanghai for 
Canton followed by the members of the Old Parliament and 
there again set up a rival government to Peking. 

Horth China Herald, January 15, 1921, p. 122.. 
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.On April 7, 1921, in an extraordinary session of the Ola 
Parliament in Canton, Br. Snn Yat-sen was elected President 
of the Republic of China by a vote of 218 out of 222 pi’esent,"^’’ 
the constitutional requirement for election being the attendance 
of two-thirds of the total membership of the two Houses, or 
580 out of 870, and a majority of three-fourths of those 
present, or 435,-^ 

In the same month, the Tientsin Conference took place 
between the Super-Tuchuns, General Tsao Kiin of Chihli, Chang 
Tso-lin of Manchuria, Wang Chuan-yiian of Hupeh and Premier 
Chin Yun-peng. The decisions reached at the conference having 
bearing to our stoiy were the reorganization of the cabinet, the 
issuance of a warrent for the arrest of Br. Sun Yat-sen, and the 
acceleration of the formation of a new parliament.-^ In May 
the Peking Cabinet was reorganized, with Premier Chin Yun- 
peng still remaining in office, but making way for those who 
were thought to be able to raise funds for the administration.-^ 

Shortly after the election of Br. Sun as President of the 
Republic of China, the struggle between Kw^angsi and K^mng- 
timg commenced, Kw^angsi under the leadership of General Lu 
Yung-ting in support of Peking and Kw^angtung under that of 
Br. Sun and General Chen Chiung-ming in opposition to 
Peking. In anticipation of an attack from Kwangsi, the 
Kwangtung forces took the offensive with the aid of the Yiinnan 
and Kw^eichow troops. The Kwangsi Province w^as conquered 
by Kwangtung and General Lu Yung-ting resigned and fied.'^^ 

20. North China Herald, April 16, 1921, p. 15o, 

27. China Year Book, 1921-1922, p. tS50, 

28. North China Herald, April 30, 1921, p. 294. 

29. North China Herald, jMay 21, 1921, p. 510. 

30. At about the same time, General Chen Shu-fen, an Anfuite, of 
Shensi, was dismissed from the Governorsliix) of the Province, and 
General Yen A^eng-hsiang was appointed successor. As General Chen was 
reluctant to give up bis office without a struggle, fighting ensued between 
the troox)S of General Chen and the Chihli forces. General Gbcn having 
been defeated, General Yen Veng-hsiang took control of the Province. 
Tuchun Yen met his early death, and General Feng Yu-hsiang was 
apijointed Alilitary Governor. 
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' MeanwMle, Hiipeli and Hnnan were also at odds. Defeated 
■and hard pressed. General \Yang Clinan-ynan resigned from tlie 
■ Military Go^ernorsliip of^ Hnpeh, and General Wii Pei-fu was 
appointed Inspecting Commissioner ' of Hnnan and PInpeh 
cliaiged with the task of pacifying the two Provinces. General 
Wn had two foes to face, the Hnnan forces from- the South 
and ^ the Szechwan troops from the West. He stopped the 
Hnnan forces and defeated the Szechw^an troops. In this cam- 
paign he broke a dyke in Hnpeh to flood the Southern troops, 
which cost Mm the loss of confidence and admiration of some 
sections of the people. 

On December 18, 1921, the long predicted doTOifall of 
Premier Chin Yung-j)eng occurred. On account of financial 
stringency, and the presence of Gteneral Chang Tso-lin in Peking, 
who dictated policies, Premier Chin resigned. Liang Shili-yi, 
a financial magnate, and leader of the Chiaotung clique, was 
appointed to succeed him. 

On hearing the report that the new Premier had entered 
into direct negotiations with Japan over the Shantung 
question, which was just then being dealt with by direct 
conversation at the Washington Conference, General Wu Pei-fu 
denounced the new Premier, demanded his resignation, and 
threatened to force it, in case of resistance.^^ 

On January 15, General Wu Pei-fu despatched an ulti- 
matum to the Peking Government giving Liang Shih-yi only 
three days to resign. Backed up by General Chang Tso-lin, 
Liang refused to resign, under any circumstances, within three, 
five or seven days. In order to prevent a rupture, President Hsu 

Meanwliile the ax:)point3Tient of Tsao Jii-lin as Higli industrial 
CounniSvSioner n?ul Lu Chnng-yii as mayor of Peking, both of whom were 
braiuled as traitors in the student movement of 1919, further antago- 
nisicd the people and alienated their support. 
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Skih-chaiig granted a leave of absence to Liang Siiih-}-! and 
appointed Dr. W. W, Yen Acting Premier. Meanwhile Liang 
and several of liis cabinet ministers w^ere on ‘‘sick*’ leave, 
refusing to resign and contending that the President should 
either dismiss them or recall them to office. Thus a deadlock 
ensued. ■ . ■ , ■ 

Attempting to solve the difficulty, two conferences were 
held in February, one at Mukden and the other at Paotingfn, to 
reach an understanding between General Chang Tsodin and the 
Chihli faction, but were of no avail. Then the President 
attem.pted to appoint Pao Kv/ei-eliing, a half brother ol: Geneinl 
Chang Tso-liii, Premier, but the Mancliurian War Lord would not 
indorse the appointment. 

While the cabinet question was thus deadlocked, both 
sides prepared for war. General Chang Tsodin entered into aii 
alliance with Dr. Sun Yat-sen, it was reported, on the one 
hand, and Ex-Premier Tuan Chi-jtii and his revised Anfu Club, 
oh the other. The main object of the alliance w^as to oust 
President Hsu Sliili-chang and General Wu Pei-f u. 'When tliis' 
was accomplished, Dr. Sun Yat-sen v/as to be President of 
China, Tuan Chi-jui Vice-President, the Canton Parliament to 
be sacrificed, but the Provisional Constitution to, be observed, 
and self-government instituted in each' Province."" ' 

Having placed General Wu in diplomatic isolation, General 
Chang Tso-lin located his troops in the important points along 
the Peking Mukden Eailw^ajT-' beyond Shanhaikuan and fiirtlier 
moved his forces into Chihli, distributing them in Chimliaug- 
cheng,.. Machang and thenutskirts of Peking. Dr. Sun Yat-seii, 
as Gommander-in-cliief of the South, despatched a iioi'th'ward 
expedition led by General Li Lieh-chun to attack Kiangsi, 


32. 2sortli China Herald, April 1, 1922, p. U, 
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As a couiiter-iilOYe, General Wii Pei-fii moved Ms troops 
gradually along the Pekiiig-Haiikow railway and placed his 
x^angiiards as far north as Changsintien in Chihli, 21 kilometre 
southwest of Peking. He also transferred the troops of General 
Feng Yu-hsiang from Shensi and moved them along the Liing- 
Hai Railway in order to prevent, a combination of General 
Chang Tso-lin’s forces wdth tlie^ Anhwei troops. MeanwliilOj the 
Acting Premier having resigned, Chow Tzu-cM was' appointed 
in his. place. 

As the threatening clouds of war gathered, mediators 
actively worked on both sides, but failed. President Hsu Shih- 
chang also endeavored mediation asking both sides to withdraw 
their troops and even offering his own resignation, but also 
failed. The, liostihties broke out on April 27, 1922, betw^een 
G.hangsmtien and Machaiig in Chihli. Thereupon the Acting 
Premier resigned, and .President Hsu Shili-cliaiig once more 
oide,red the twv^ sides to stop, fighting and withdraw from the 
fields, which was, however, not heeded. • 

The center of the battle appeared to be in Changsintien 
southwest of Peking. General Wu. Pei-fu designed to turn the 
right flank of the Manchurian troops. ' On the night of May 
3 ]ie succeeded in doing so in one: of the fiercest attacks of the 
battle. ' The Pengtieii troops were compelled to evacuate 
Changsintien in the morning't)f Ma.y 4, part retreating toward 
Tientsin, part toward Nankao, and pa.rt dispersing into the hills 
in the neighborhood of PekingF.-'*-| 'A. 

The precipitant flight of the- Fengtien troops near Peking 
put the entire line of the Manchurian forces to rout. As the 


33. North China Herald, May 6, 19si2, p. 368, Meanwhile two 
Chinese warships declared sympathy for General Wu and proceeded from 
(Tiefu to Shanhaiknan to shell and cut the Pekino--Miikdeii Railway, 
thus blocking Chang’s rear. 
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troops fled from Gliangsi 2 itien, ;tlie entire line vvas panic-stricken. 
A general retreat ensued^ troops seizing traki-S "to flee from tlie 
pursuit of General Wu’s forces. General Chang- Tso-lin intend- 
ed to make a stand in the vicinity of Laiifang a.nd Laofa, but 
tlie morale of the troops was so shakenect, and the troops were 
so precipitantly eager to retreat and flee that tli«e order to make 
a stand was not obe^^'ed. Then followed traiiiloads and train- 
loads of Fengtien soldiers passing Tientsin on their flight back 
to Mukden. 

On May 5 General Wii’s victory was acknowdedged in 
Peking. Chang’s guards inside Peking were disarmed. On 
the next day President Hsu issued a mandate disaiissing Chang 
Tso-lin as Inspector General of Tvianclimia and ordered the arrest 
of Liang Shih-yi, Premier, Chang Hii, Minister of Finance, and 
Yell Kong-ciio, Minister of Communications. 

Meanwhile General Chang Tso-lin had established iris head- 
quarters at Luanchow with the purpose of making a stand 
against General Wn in case he should follow in pursuit. 
Enraged by the Presidential mandate of May 6 dismissing him 
from office he issued a declaration of indepeiideiice on May 13 j 
repudiating all future relations to the President, setting up a 
government of his own, and declaring that li«e was ready to 
enter into treaties Tvd.th the powers in regard to Manchuria and 
to assume the protection of foreign lives and properties. As an 
earnest of his intention to set up an independent role in 
'Manchuria, Jie siezed the post office receipts: aod the customs, 
salt and railway revenues at Mukden, and deposited them in 
his own treasury. 

As General Chang wms making his stanci in Luanchow, 
General , Wii commenced his flanking niovcnnent and pushed 
Chang’s forces so hard that Chang was obliged to evacuate 
Liianchow^andretreat northof the Great Wall, fearing up railway 
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■tracks 'behind to ] 3 reYent . further pursuit. On May 21 the 
■ Peking cabinet issued a statement denouncing Cliang as rebel and 
declaring his secession of Manchuria, Jeliol and Chahar, Outer 
and Inner Mongolia from China a violation of the constitution.*'^ 
While the pursuit of Chang into Manchuria was yet in 
progress, General Wu Pei-fu unfolded his plans for the unifica- 
tion: of , China, lie presented a programme to the nation 
embracing the revival , of the Old Parliament as the national 
legislature, simultaneous elimination of the Peking and Canton 
governments and adoption of' a j>errjQaiieiit constitution, with' 
the election of a president under its provisions.*'^ 'b As a first 
step, he moved to bring 8j3out the resignation o.:l: Hsu Shih-ehang, 
so as to use Hsua resignation as a lever for tlie retirement of 
iiis rival Di\ Sun Yat-sen in Canton. ' Having received teleg:rams 
from twelve Provincial Governors urging the recall of the Old 
Parliament as a ineaiis of the unification of the country, namely, 
from Honan, Shantung, Shansi,. Shensi, Kansu, Hupeh, Hunan, 
Kiangsii, Szechwan, Yiinnanj Kweichow, mid Kwangsi and also 
from General Chen Cliiung-ming of Kwangtung,“''" he made the 
fact known to President Hsu Shih-chang, who, seeing the writing 
on the wall, declared his readiness to resign. The members of 
the Old Parliament assembling in Tientsin, backed by the 
support and approval of General Wu, further desired liis 
resignation. President Hsu thereupon on June 2 proclaimed 
his resignation by Cv mandate, leaving the charge of the govern- 
ment in the hands of some cabinet members who constituted 
themselves into a citizens’ committee. 

After the departure of Hsu Shih-chang, the Peking Cabinet 
invited Li Yiian-lning, former President, w’ho resigned in 1917 

^4. Public Ledger, May 22, 1922. 

85. Washington Pont, May 28, 1922. 

30. North China Iierald, June 8,. 1922, i>, (358, 
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after tlie ill-fated coup of General Cliang Hsun lor the restora- 
tion of monarchy, and who issued the fatal mandate dissolving 
the Old Parliament. In response to the invitation, Li Yuan- 
Imng iiitiniated that he would consent to resume the office, 
provided he could rule over a united China with the elimination 
of Dr, Sun Yat-scu in Canton and the abolition of the Tiichun 
sy>stem, or at least the refrainment of the military power from 
interference in civil affairs. On June 0 it became known that 
Dr. Sun Yat-sen^^ refused absolutely to retire, and contended, 
that the Canton Government was the only legal government of 
China. On June 10 Li Yuan-hung, on the receipt of the 
pledge of support from General Chang Tso-iin, a considerable 
])urt of the Old Parliament, and General Chen Cliiung-ming of 
Kv angtuiig, came up to Peking and assumed the Presidency. 

L’ierce fighting occurred in the meanwhile near Shanhai- 
kwaii, as the Chihli forces pressed upon the Ifengtien soldiers. 
Chang again suffered reverses. On June 16 an armistice was 
jT;rraiiged which stopped the hostilities and in accordance with 
which Chang withdrew to Mukden. On the same day the ' 
provinchil assemblies of the three provinces of Manchuria 
proclaimed their autonomy under self-government, naming 
Chang Tso-lin as Commander-in-Ghief , and yet declaring them- 
selves still a part of China. 

Meanwhile, as civil war occurred in the North, so did it in 
.the -South. ■ General Chen CMung-ming and Dr. Sun Yat-sen 
disagieed on the policy of the north waid expedition. In 
accordance with the agreement with General Chang Tso-lin, Dr. 
Sun T-ras eager to despatch the northw^ard expedition, ; but Chen 
Chiung-ming seriously. objected and refused to oodperate. At 


87. Meanwhile General Wu Fei-fu altered the threat that in case 
Dr. Bun slmiild block liis plans fox the nnhication ol China he w'Oiiid 
move his forces to crush Dr. Sun as he had crushed General Ghaiig. 
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last Dr. Sun removed Clien Chiimg-ming from the Civil Govemor- 
sliip of Kwaiigtiiiig, concentrating all the military power in his 
own hand, though still retaining Chen as Minister of war.' This 
friction delayed the despatch of the expedition and materially con- 
tributed toward the defeat of General Chang Tso-liii in the 'North. 

It later transpired that General Chen Chiiing-ming had 
secret understandings with General Wu Pei-fu. It . became 
known that he pledged to support General Wu’s programme for 
the unification of China. On May 26 the report of his demand 
for Dr. Sun’s resignation was announced."’® On June. 16, his 
subordinate, General Yiii Kiie, attacked Canton and captured it, 
driving out Dr. Sun Yat-sen.'"^® Sun took refuge on board one 
of his cruisers, and on August 9 he fled to Shanghai.*^ ^ 
Because of Sun’s overthrow and the apparent loss of the 
Southern cause, Dr. Wu Ting-fang died of broken-heartedness 
and over-exertion, who, despite the offer of premiership by 
President Li Yuan-hung, stood loyal to Dr. Sun to the last minute. 
Determined to recover Canton and the Presidency, Dr. 
Sun Yat-sen ordered his troops bn the northward expedition to 
return. A large portion of his troops returned from Kiangsi, 
where they had already won a few battles and captured several 
towns, with a part of their forces left in kSouthern Kiangsi to 
cover the rear of the returning forces. For more than a month 
the soldiers made their way back. Toward the end of July 
they reached the neighborhood of Shuichow, about one hundred 
thirty miles north of Canton, where they met General 
Chen Chiung-ming’s troops,*^ Fierce fighting took place. 

38. The Evening Star, Washington, May 28, 1922. 

39. New York Times, June 17, 1922. 

40. The Evening Star, Washington, JD.O., August 10, 1922. 

41. As a basis of allegiance to Peking, General Chen Chiung-ming 
aemandecl a peace conference, or discussion, at Shanghai and the adoption 
of the constitution of the tJnited States of America us model for a constitu- 
tional system of government for China. 

— — 


Siir/s aimy was, liowever, disastrously defeated, and Iiad to 
retreat to Kiaiigsi' Province, whence they Iiad come. 

1 the Old Parliament opened its sessions in 
Peldng. Both Houses obtained a quorum. In the first 
meeting s fierce debate soon developed relating to the attitude 
to be adopted toward the five years since the dissolution. It 
' was suggested to treat them as recess and all the legislative acts 
, as invalid, including the election of Dr. Sun Yat-sen as ' 
President, just as the period from November 4, 1913, to August 
1, 1916, w^as regarded ■ as a-n inteiTegiimii of constitutional 
backsikiiiig. Strong opposition, however, to this u)olioy ' soon ^ 
developed, and. a, fierce storm of coiitroversj?’ ensued. Moreover, 
as the speaker asked the House to proceed with the adoption of 
, a permanent constitution, uproar arose, the Southerners charg- 
ing the Northern members with treachery in permitting 
themselves to be dissolved by the Tuchuns, while the Northerners 
declared that ail acts since the dissolution weie illegaL 
Slibseqiient sittings were held, but deadlock continued. Mean- 
whiLe General IVu and President Li urged the adoption of a 
permanent constitution 'modeled after that of the United 
States. Acting Premier Dr. W. A¥. Yen having resigned, the 
Peking Cabinet was again reoiganized, the Premiership being 
offered to Tang Sliao-yi, a colleague of Sun, apparently to 
conciliate the South; and President lA Yuan-hung even expressed 
his williiigiiess to resign- in . favor of Dr, Sun,, provided the 
Parliament should approve such actioii.^'^, 

Meanwliile Chang Tso-iin ■ had been recovering from his 
defeat, and was hurling defiance at ' General ■ Wu Pei-fii, at the 
Peking Goveinmeiit, and his other enemies. ■ He^was reported to 
have made extensive militarjr preparations in the neighborhood 


42. The ETOning Star, August 23, 1022. 


84 MODEFvH DEMOCRACY^ IN CHINA 

of tlie Great Wail at Sliaiiiiaikwan and ■entered into alliance 
ceriaiji Yang tee' Tiicliiins with the wiew of restoring Tiian 
Cki-jrdj the faSeii leader of the pro-Japenese x4.rifu Clubh and of 
eTeritiially joiniiig hands with. Dr. Sun in. the South. Again, 
the Military Governor of Cliekiang defied Peking, dismissed the 
government ■ telegraph and telephone operators and notified 
Peking that the Province would henceforth use. the funds of 
these services for its own needs. Civil war in Szechwan, 
chaos ill Kiangsi, mutinies iii Anhwei,, presented a gloomy 
ensemble.' 

. ■ It w^as recently reported that the stiife'-torn comitiy is again 
on the verge of an imminent change of government, threatening 
to give complete control of the government to the militarists. 
The military governors, far from carr^dng out their declarations 
for self-effacement, were increasing their armies, importing 
munitions and preparing for new activities. The apprehension 
w^as expressed that the Tuciiuns were preparing to plunge China 
into another civil w^ar to prevent the abolition of the Tuchun 
system. General Chang Tso-lin, having recovered from defeat, 
was gaining strength daily. He had a large horde of soldiers 
well equipped and eager to march on Peking or descend upon 
Chihli again. General Wu Pei-fii, on the other hand, headed a 
huge army and was ready to take field against Chang again, in 
case of his descent upon Peking or incursion into the Great 
Wall. Plans for disbandment of troops w^ere discountenanced 
and opposed by the Tuchuns. President Li Yuan -hung was 
divSheartened and prepared to resign. The Parliament, in 
addition to being deadlocked, witnessed violent scenes at several 
sessions, and the adoption of the permanent constitution seemed 
to be probably remote.^" 
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THE PROVISIONAL CONSTITUTION— AND ITS 
DEFECTS 

HaviDg traced the rise and development of modern de- 
mocracy in China, it is but fitting and proper to study and 
analyze the instrument which is to be the fundamental law of 
the land until the adoption of the Permanent Constitution, 
that is, the Provisional Constitution, — concluding with a discus- 
sion of its defects in the light of the constitutional experiences 
of the past decade in C^hina as well as those in other con- 
temporary states/ so as to contribute suggestions to the 
formulation of tlie Permanent CouBtitiition. 

The Provisional Constitution was made of the general and 
fundamental principle of popular sovereignty. The abdicating 
Manchu Dynasty having surrendered the supreme powers of 
vsbvereigiity and vested them in the people, tlie transference of 
tlie sovereignty from the Emperor to the ]ieople v/as I’ecorded 
and recognized, ■ 

The sovereignty of the Chinese Republic is vested in 
the whole body of the people. (xArt. 2) 

The sovereignty vested in the people is, nevertheless, to be 
exercised by the National Coiiiieil, the Provisional President, 
the Cabinet, and the Judiciary AAxlx; 4).. ^ In comieedion with 
the principle of popular sovereignty . it is declared tiiat the 
Republic of China is established by . the Chinese people (Art, 1), 
and that the territory of tlie Chinese Republic consists of the 
twenty-two Provinces, Inneiv and; Outer;:: Mongolia, Tibet and 
Chinghai (Art. 3). 

1, For tlie text of the Provisional Constitution , see ApTiendix. 

f )■ ■■ ■■ 
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Postulating tlie/ fiiRdamental prinoipte of popular sover-* 
eignty, the, Provisional Constitution proceeded to set forth the 
charter of rights of the citizens. The rights of the citizenship 
are to consist of equality, prohibition of rdl racial,, class, or, 
religious distinctions, life, liberty and property, immunity of 
search in, or forceful entrance into, the habitation, freedom of 
speech, publication, association and trade, secrecy of letters, 
liberty of residence and removal, freedom of religion, petition- 
ing Parliament, and the Executive, service of the court, action 
against officials in administra,tive courts for violation of law or 
nights, participation in examinations for public service, and the 
right to vote and to be voted for i^epresentative assemblies 
(Arts. 5-12). These rights are not, however, absolute: they 
may be limited or modifled by laws, if such limitation or 
modification is deemed necessary for the promotion of public 
welfare, for the maintenance of public order or upon any other 
urgent necessity (Art. 15). On the other hand, the duties of 
citizenship a-re to pay taxes and enlist as soldiers according €o 
law (Arts. 13-14). 

The legislative power of the Chinese Eepublic is exercised 
by the National Council composed of members elected, the 
Provinces, Inner and Outer Mongolia, and Tibet to elect five 
members each, and Chinghai one, the electoral districts and 
methods to be decided by the localities concerned (Arts. 16-18). 
The powers of the National Council (Ts'an Yi Yuan) consist of 
legivslation, passing of budget, taxation, regulation of currency 
and weight and measures, sanction of public leans amd eonclu 
sion of agreements affecting the National Treasury, concurrence 
of the appointment of the cabinet, ambassadors and ministers, 
of the declaration of war and the conclusion of treaties, and of 
the grant of a general amnesty, replying to inquiries from the 
government, receiving and considering petitions of citizenSi 
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suggestion to tlie government on k\vs or other matters, inter- 
pellation of cabinet members and insistence on their presence, 
and insisting on government investigation into any alleged 
bribery and infringement of laws by officials (Art» 19 ). The 
National Coimeii lias also the. power of iaipeaeluiient against the 
President, if he be held to have acted as a traitor, by a vote of 
three-fourths of the members present, with a quorum of more 
than four-fifths of the total number of members, and against 
the cabinet members, if lie be held to hai^e failed to perform 
his official duties or to have violated the law by a vote of two- 
thirds of the members present with a quorum of over tliree- 
fourths of the total number of nieiiibers (Art« 19). Tlie 
National Council can convoke, conduct, and adjourn its ov/n 
meetings (Art. 20). It may also hold its meetings in camera at 
the command of a cabinet member or hy a majority vote, 
although meetings are in general to be conducted publicly 
(Art. 21). It decides its own procedure and elects its own 
President by open ballot of a majority of the votes cast (Arts. 
24-27). The privileges of the members are the immunity 
outside of the Council Ilali for opinions expressed and votes 
cast in the Council (ilid. 25) and freedom from arrest, without 
the permission of the President of the Council, except for 
flagrant offences, or during internal disturbaiice, or foreign 
invasion (Art. 20). The . National Council shall decide the 
organization and electoral laws of the- ■ National Assembly, 
which should be convened by the Provisional President within 
ten months after the promulgation of the Constitution (Art. 
53), and upon the date-' of 'whose eonvoeation the National 
Council should be dissolved ■ and its powers exercised by the 
National Assembly (Art/28)v- ■ 

In pursuance of tlie power to' inake the Organization and 
Electoral Laws of tlie National Assembly, liie said lavrs were 
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formulated by tlie Katioual Council and promulgated on August 
10, 1912," Tlie National Assembly shall consist, of two chain-’ 
bers, the Senate (Ts’an Yi Yuan)' and the House of Rep- 
resentatives (Chmig Yi Yuan). ■ The membership of : the 
Senate shall consist of ten repiesentatives to be elected by the 
provincial assembly of each province, twenty-seven by the 
electoral college of Mongolia, ten by that of Tibet, three by 
that of Ghinghai, eight by that of Central Educational Society, 
and six by that ■ of Chinese residents abroad. The Senators 
shall serve for six years, one'-third of the members retiring 
every two years. 

The qualifications for the Senators are those necessary for 
eleetiori as members of the House of Representatives, and thirty 
years of age or more, those elected by Cliinese residents abroad 
being required to have a knowledge of the Chinese language, 
No provincial assembly, if members thereof be among cain 
dldates, may elect more than one half of the senators allotted 
to the province, the same rule ax^plying to the reserve 
candidates. The Controller of Elections shall be the Chief 
Administrative official of the province. 

The House of Representatives shall be composed of 
members elected by the people of different localities, propor- 
tional to the population of each province, one representative for 
each 800,000 population, excepting any province having less 
than 8,000,000, which shall be entitled to ten representatives,'' 


2. For the text of the Organization and Electoral Laws of the Na- 
tional Assembly, see China Year Book, 1914, X->* 405, et seq. 

v>. Until a conndete census is taken the number of representatives 
from each province shall be follows: Chihli, 46; Kirin, 10; Kiangsu, 40; 
Kiungsi, 35; Fukien, 24 ; Hunan, 27; Honan, 32; Shensi, 21 ; Sinkiang, 10; 
iCwaagtung, 30; Yiinium, 22; Fengtien, 16; lieihingkiang, 10 : Anhwei, 27; 
Chekiang, 38 ; Hupeh, 20 ; Shantung, 33; Shansi, 28 ; Kansu, 14 ; Szechwan^ 
35 ; Kwangsi, 19 ; Kweichow, 13, 
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with twenty-seven representatives from Mongolia, ten from 
Tibet,' a, nd three from Cliinghai. " "The Bepresentatives shall 
servo.'for, a term of three years. 

The qualifications for the electorate shall be any Chinese 
male citizen of twenty-one years of age or more, who at the 
time the list of electors is made up has resided in the electoral 
districts for two years or more and possesses the qualification 
of either the payment of a direct tax of $ 2 per annum or 
upwards, or the possession of immovable property of a value of 
$500 or upwards, except in the case of Mongolia, Cliinghai, and 
Tibet, where the possession of movable property of this value 
shall be sufficient to qualify as elector, or a graduate of an 
elementary or higher school, or the possession of an equivalent 
education. The qualification for the membership of the House 
of Representatives is any Chinese male citizen who lias attained 
the age of twenty-five, the candidates from Mongolia, Chinghai, 
and Tibet being required, in addition, to have a knowledge of 
the Chinese language. Those disqualified from being electors 
or candidates for election are those deprived of their civil rights, 
bankrupt, of unsound mind, opium-smoking, or illiterate. 
Those whose right to vote, or to be a candidate for election, is 
suspended, are those on the active list of the army or navy, or, 
in time of mobilization, on the reserve list of either service, 
executive, Judicial and administrative or police officials on the 
active list, monks, priests and other religious orders ; Mongolia 
Chinghai, or Tibet being exempted from the rules excepting ohe 
one relating to the service in army and navy. Those not 
eligible for election are teachers in elementary schools, students 
in all schools and colleges, and those taking any part in the 
management of the election, the last limitation being neverthe- 
less inap]’)licab]8 to the Superintendents of Elections nor to 
Mongolia, Chinghai, and Tibet. The election is accomplished 
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by iiitei‘mecliate eleoiorsl colleges composed of members elected 
propoilionately ixom districts of priimry elections. 

The Chairrna:! and Vice-cliaiiiBan of each House shall be 
elected by the members. ’No person may be a member of both 
chambers. The sessions of each chamber shall be opened and 
closed on the same date. Each session shall last four months^ 
bnt it may be extended in case cf necessity. Each House shall 
transact its own business separately. Same bills shall not be 
introduced simultaneously into both Houses. The decision of 
the National Assembly shall be by the concurrence of both 
Houses. A bill once defeated in one chamber may not be 
reintroduced during the same session. Before the adoption of 
the Permanent Constitution, the powers and privileges of the 
National Assembly shall be those of the National Council as 
stipulated in the Provisioiiai Constitution. The estimates and 
accounts of the Government shall be first discussed by the 
House of Representatives. The quorum of each House shaJl 
consist of more than half of its total number of members. 
Questions shall be decided by a majority. In case of tie, 
the Chairman shall ca,st the deciding vote. The special require- 
ment of quojxnn and vote for the impeachment of the 
President and the Cabinet and for the overriding of the sus- 
pensive veto of the President, the requisite vote for the 
decisiofi for secret sessions, and the special privileges 
of tire legislature, as provided in the Provisional Con- 
stitution, sliali be applicable to both blouses. The Houses 
shai! determine their own annual expenses and other allowances 
of tlie members. 

Respecting the provincial assemblies (Sheng Yi Hui), the 
members shall be elected for a term of three years. The 
qualifications and disqualifications for election to the provincial 
assemblies are in general like those fox'* the election to the 
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House of RepresentatiTCS, adding, hov/ever, to tlie list of 
disqualifications coiitiactors for public works and managers of 
companies contracting for public works in the province, result- 
ing in an electorate approxinmtely the same as the one for the 
House of Eepresentatives. ' The election is likewise ac- 
complished through intermediate electoral colleges composed 
of members elected proportionately from, the districts of 
primary election. 

Relating to the executive, the Provisional President and 
Vice-President shall be elected by the National Council, by a 
vote of two-thirds of the members present at a quoriiiTi of over 
three-fourths of the total number of members (Art. 29). The 
President represents the Government as fountain of all execu- 
tive powers and promulgates ail laws (Art. 30). The chief 
executive can issue or cause to be issued orders for the 
execution of laws and of powers delegated to him by law, is 
the commander-in-chief of the army and navy, can establish 
tlie administrative system with the approval of the National 
Council, appoint all civil and military officials, excepting tlie 
cabinet, ambassadors and ministers, whose appointment re- 
quires the conciirrenee of the National Council, declare v/ar 
and conclude treaties wdth the concurrence of the National 
Council, declare a state of siege in accordance with law, receive 
ambassadors and ministers of foreign countries, initiate legisla- 
tion, confer decorations and other insignia of hoxior, and declare 
amnesty and grant pardon, excepting a/ general amnesty which 
requires the sanction of the National Coimcil (Arts. 3I~40). 
He has also the pownr of suspensive veto, which, however, can 
be overridden by a tw^o-tlikds vote of the legislate (Art. 23). 
In case of impeachment, which shall be only for the cause of 
treason, he shall be tried by a.' special court consisting of nine 
Judges elected among the iuctices of the Supreme Court. In 
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'case of incapacitj/, or resignatioEs or death, he shall, be succeeded 
by the Vice-President (Art. 42). 

\Tiie election law for the permanent president, unless 
changed or amended by the future constitutional conventions, 
has become a permanent part of the Chinese Constitution. 
The Qualifications for the Presidency shall be the full enjoyment 
of all the rights of citizenship, forty years of age or more, and 
residence in China for not less than ten years. His election 
shall require a quorum of two-thirds or more of the entire 
membership of the two Houses of the National Assembly, and 
a vote of not less than three-fourths of the votes cast, or, if no 
candidate secures the requisite vote after two ballotings, a 
majority of votes cast in a final balloting held with the two 
highest candidates. The term of the President shall be five 
years and, if re-elected, he may hold office for one more term. 
Should the President be unable to discharge his duties for 
any cause, the Vice-President shall act in Ms stead. Should the 
Vice-President vacate his post at the same time, the cabinet 
shall officiate for the President, in which event the National 
Assembly shall convene themselves within tliree months to 
elect a new President. Prior to the adoption of the Permanent 
Constitution, the President shall have the duties and privileges 
as stated in the Provisional Constitution. 

The Premier and the Cabinet Ministers should assist the 
President in assuming responsibilities and countersign all bills 
introduced and all lav/s and orders issued by him. They or 
their deputies may be present and speak in the legislature. In 
case of impeachment, they may be removed by the President, 
but such removal shall be subject to the reconsideration of the 
legislature (Arts. 4^3-47). 

The Judiciary shall consist of judges appointed by the 
president and the Minister of Justice, and of civil, criminal and 
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administrative ^"coiirts. The organization of the courts and the 
qualifications of the judges shall be determined law.. Public 
trial is required, except in cases affecting public safety or order. 
The independence of the Judges is stipulated and secu,red by 
immunity from any decrease of their emolumeiits, transference 
to other offices, and stability of tenure, removable, only wlien 
convicted of crimes or offences punishable according to la-’W' 
(Arts. 48-52). 

The amendment of the Provisional Constitution shall 
recpiire the assent of three-fourths of the members of the 
National Council present at a quorum of two-thirds of the 
whole number * or, upon the ajpplication of the President, by a 
majority vote of three-fourths at a quorum of four-fifths of the 
total number of its members (Art. 55). 

As to the framing and adoption of the Permanent Con- 
stitution, the Provisional Constitution stipulates that the 
National Assembly should ado^it the Permanent Constitution. 
The organization and electoral laws of the National Assembly 
umplify the provision by stipulating that the draft of the 
Permanent Constitution should be undertaken by a committee 
of equal number of members elected from each House ; that the 
Constitution should be adopted by both Houses sitting in joint 
session, with a quorum of two-thirds of the total number of 
members of both Houses and a majority vote of at least three- 
fourths of the members present. 


Having seen the general principles and structure of the 
Provisional Constitution, we are now in a position to point 
out its defects, so that we may not repeat the same errors in 
the making of the Permanent Constitution. First, the powers 
and responsibilities of the President and the Premier are not 
clearly divided. The President is to be the head of administra- 
tion, the Cbmmancler-in-chief . of army and navy, the chief 
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organ of foTeigia relafe the. leader of legislation, but in 

actual practice, ke ca-miot exercise Ms powers v/ithoiit the 
coimter-“&ignatrire, which means the conoiirreiice, ^ of his 
ministers. The Premier is not given anj/ powers in the con- 
stitutioii, and yet he is supposed to assume the responsibilities 
of the government. Further, the cabinet ministers and Premier 
are not known to be responsible either to the President, or to 
the legislature. If the Parliament should be stronger, the 
C^abinet and Premier would be pulled toward the direction of 
parlia.mentaiy responsibility. Otherwise they are responsible 
to the President. The requirement of counter-signature and 
the ^ investment of practically absolute power of passing the 
budget in the legislature seem to indicate that the original 
intention was to create a responsible cabinet system; and yet 
in actual pract,ice, the tussle for power and the shifting of 
respoiisibiii'ties beti;reen the President and the Premier make 
the system neither a cabinet nor a presidential system, but 
one of dual executive with responsibilities and p)owers not 
clearly defined. 

Such a sj/stem cannot but result in constant friction 
ibetw/eeii the Premier. and the President. . If the two ' executives' 
sliouM be friendly and cooperative, there is a greater prospect 


of a bariiion.icu:3 cooperation between the two. On the other 
Iiaiid, if they should be non-cooperative, or wiiat is worse, 
tinfriendiv, there would result the worst consequences of a 
system of dual executives. The President will insist on the 
powers as stipulated in the constitution, and the Premier on 
the same powers in order to cai-iy out the responsibilities as 
required of l]im. As a consequence, the outcome of the tussle 
^ power will depend upon the strength of the two heads. If 
i%^sident should be stronger, he would dominate the 
^tion, with the Premier. relegated to the position of 
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an aid. Should, however,, the Premier be the >stronger, he 
would dominate the government with' the President acting the 
role, of a titulam head. ' 

t As we study the history of the Chinese Republic with 
reference to the relation between the President and the Premier, 
w^e can all the more be convinced of the truthfulness of the 
defects. When Yuan Shih-kai appointed Tang Shao-yi Premier, 
both being strong personalities and desirous of exercising leal 
powers, Yuan and Tang at once came to friction and blows over 
foreign loan and official appointment. This friction was all the 
more aggravated by the difference of political affiliations, Yuan 
the recognized leader of the Northern Military Party and Tang, 
thoiigii ci'iginaliy a l.ieutenant of Y’ua.ii, yet subsequently 
affiliated with the Tung Mun-iiui, or the Revolutionary Party, 
opposed to Yuan. Consequently, Yuan had to let Tang go and 
appoint one Chao Pin-cliuan as Premier, who was an easy and 
pliable puppet in the strong hand of Yuan. And it is precisely 
for the same rea>son and cause tha,t Y’uan Shih-kai, after having 
unseated the Bluomintang members in November, 1913, and 
promulgated the Constitutional Compact of 1914, abolished the 
post of the Premier and instituted in its place the Secretary 
of State, responsible to the President and subordinate to him. 

> Again, after Yuan’s death and upon the ascension of 
President Li Yuan-hurig and the appointn;\ent of Tuan Chi-jui 
as Premier, the Provisional .Constitution having been restored, 
the conflict betw^een the President and the Premier appeared 
again. .Over the procedure of declaring v/ar on G'ennany, 
President Li lYmn-liung and ■Premier' Tuan Chi-jui broke 
' ■a.rnicable relations: it w^as stated that Premier Tuan Chi-jui 
left the cabinet meeting in anger, tendered his resignation, and 
departed for Tientsin ; and it w'as' not until the personal 
persuasion of Vice-President Peng Iviio-chang and the assurance 
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that-Li Yuaii-hiiiig woukl not interfere with the affairs of the 
estate., tha-t Tuan consented to resume office. 

Again, after the second dissolution of the Parliament and 
the ■ resignation ' of President Li Yuan-hung and the ascension 
of Feng Kuo-cliaiig, the friction between President Feng and 
Premier' Tuan once more showed its head. Over the ■ policy,; 
toward the belligerent South, the two seriously differed, the 
President favoring a policy of reconciliation, the Premier that 
of war. Although Premier Tuan w^on out eventually in this 
matter of policy, the half-hearted support or rather benevolent 
tolerance of the President and his followers undoubtedly con- 
tributed more or less toward the ineffectiveness of the campaign. 

The glaring revelation of the inadequacy of the system of 
dual executives ocGurred v/hen President Feng Kuo-chang 
appointed General Wang Shih-cheng Premier. While assuming 
the office, General Wang Shih-cheng declared that the 
President was responsible for the administration of the govern- 
ment and that he was only a subordinate responsible to the'' 
President. On the other hand, the President shifted the entire 
responsibility on the new Premier, w^a-shing hands clean of the 
burdens of state. \vThus both were not responsible, and yet be- 
tween the two, both w’'ere supposed to administer the government. 

The anomalous system of dual executives can be corrected 
only by the adoption of a clear-cut cabinet or presidential 
system. If the former, then the Premier should become the 
real executive and head of the government, with all the powers 
and responsibilities, wiiile the President should be the titular 
head. If the latter, the President should become the real 
executive as v/ell as the titular liead.^ 

4, As to the relative merits and suitability of the Cabinet and 
President system for China, see the two chapters on Cabinet vs. Pres- 
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Secoiidj the two Houses of the legislature are entirely too 
numerous and unwieldy. The Senate had 274- members/ and 
the House of Representatives 596/’ The large number rendered 
the Houses inefficient and troublesome. The unusual, require- 
ment for quorum of over half of the total number of members 
in each House, eoui)ied with the irregular .attendance, fiirtliej* 
made the legislature a hindrance rather' than a help in efficient 
government. Supporting this opinion, in a vivid description 
of the House, Liang Ghi-chao states : 

For more than twenty days it (the Assembly) could 
not elect a sj)eaker, and over a hundred days elapsed before 
it was able to draw up rules and regulations for its own 
procedure. For a long time the absence of a quorum and 
the irregular attendance of the members became an almost 
everyday occurrence, and when there was a quorum the 
members quarreled with each other like a lot of old ladies 
from the country and behaved like naughty schoolboys. 
Before dispersing each day the members wasted half the 
day in wrangling about unnecessary things. With a salary 
^ of S6,000 per annum, none of the members seems ever to 
have given a thought for the bene&t of the couiitiy. . . . 
We may have a great love for parliamentary institutions, 
but we love our country much more. . . 

Besides, the two Houses are placed on equal footing with 
coordinate powers, excepting in the instance of the estimates 
and accounts of the government which should be first discussed 
in the House of Representatives. If both Houses should happen 
to be controlled with a majority by the same political party, 
the'likelihood of:, conflict would be reduced. If, however, the 
,two Chambers should be ' dominated by two opposing parties, 
conflict and deadlock would be inevitable ; and there is no 

5. OMna Year Boole, 1914, p. 288. 

6. Cmna Year Boole, 1914, p. 294. 

7. Hornl>eck, Contemporary Polities in the Far East, p. 50; cited 
from The Jnstiee, VoL 1, No, 15, July 1, 1913. 
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eonstitEtional cliannel piwicled tiiroEgh wMcli tlie two Houses, 
when "so deadlocked, can be brought into liariiiony» And to 
solve this organic difScolty of constitutionaJ government tlie 
best practice has been to subordinate one house— generally tlio 
less popular House — to the other, giving the major powers to the 
more popular house, while rcitaiiiing the less popular as a cheek, 
an ornament, a revising body , or a representative body of states 
or interests. 

Further, the legislature's given too much , pov/^r— that is,, 
more than v/hat it can safely exercise at this stage of the 
development of constitutional government. Having just 
passed from absolute autocracy to repubhean democracy and 
hadjittle experience in parliamentary practice and procedure 
the legislature is at once given the power of concurrence in the 
appointment of the Premier, cabinet ministers, and ambassadors 
and ministers, w^hich not infrequently gives occasion to the 
Parliament to hinder and interfere with the administration of 
the state, which is always undesirable in the best operation of 
constitutional government. What is more, the legislature is 
given practically the absolute control over national finance — 
taxation, budget and loans. That is, the executive cannot 
spend, nor borrow', nor levy a single cent, wdihout the 
autlioriza.tion of the legislature. Should the legislature so act 
as to refuse sanction to any financial measures, the executive 
would be tied hand and foot, and the government machinery 
would be brought to a, standstill. To safeguard the executive 
from this kind of unreasonable control through the power of 
purse, the safe practice of constitutional government has been, 
while giving the Parliament full power to authorize the flotation 
or contraction of public loans, wdiich is essential for the best 
preservation of public credit, and full power to sanction or 
refuse new taxes or new expenditures, which gives the legislature 
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a certain nieasnre of control ' over the new and iiiiaiitliorized 
activities of tlie executive, to give the executive the protection 
and assurance of tlie use of the budget of trie previous j^ear in 
case of the rejection or failure of action on the budget for the 
coming year by the legislature. - , 

And it is for the reasons of unwieidiness, equality of power, ‘ 
and excessively large authorities of the two Houses, that, after 
the first dissolution of the Parliament, Yuan Shili-kai had the 
legislature reduced to one chamber, wdth the Council of State 
.acting as an auxiliary house, and to a membership of only 275, 
and its powers greatly shorn, particularly with respect ro the 
appointment of cabinet ministers and ambassadors which 
recj[uired no legislative conciirrence, and vdtii reference to the 
control over the budget, which gave the executive the protec- 
tion of falling back on the budget of the previous year in case 
of rejection or failure of action. And it is for the same reason 
of iinwieldiness that the new electoral law of 1918, promulgated 
after the second dissolution of the Parliament, reduced the 
niembersliip of the Seimte to 168 and that of the House of 
Representatives to a little over four hundred. 

In the framing of the Permanent Constitution, therefore, 
the membership of the two Houses should not be made too 
large so as to be unwieldy, but should be large enough for fair 
representation and of a proper size for efficient transaction of 
business. The two Chambers should not be placed on equal 
footing in respect of powers, but the less popular should be 
subordinated to the more popular. The parliament should not 
be given too great powers, . or more than what it can safely 
exercise at this stage of constitutional experience, but should 
be given just sufficient powers to fulfill its purposes, or the 
powers that it can safely and- properly exercise. The executive 
should be given the protection of resorting to t^he^ budget of 
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the previous year in case of rejection or failure to act by the 
legislature. 

Third, there is no provision for the bringing about of harmony 
between the executive and the legislature., Should the two 
branches of government be controlled by the same political 
party, smooth cooperation between them could thus be secured. 
Should, however, the two branches be controlled each by 
a different political party, hostile and antagonistic to each 
other, conflict and deadlock would inevitably ensue, tending to 
block the progress of the state. In such an event, the legis- 
lature can hardly remove the executive, for the President’s 
tenure is fixed, the Premier’s depends upon his will, and the 
quorum for impeachment, four-fifths for the President and this 
only for the cause of treason, and three-fourths for the cabinet 
members and this only for non-feasance or violation of law> 
renders its application practically impossible, any minor party 
controlling one-fourth or more members being able to defeat the 
impeachment. ’ 

On the other hand, the executive can neither remove the 
legislature. While it gives the power of suspensive veto to 
safeguard itself against the arbitrary and malicious intrusions of 
the legislature, he is not granted the power of dissolution, 
which is so essential for harmony between the executive and the 
legislature, cohesion of the majority party in control, and 
wholesome functioning of the government as a whole. That is 
to say, in case of a deadlock, neither can the legislature 
remove the executive with effectiveness, if the President should 
refuse to dismiss the Premier, nor can the executive remove 
the legislature. The deadlock will continue until either the 
new election of the legislature, or the expiration of the 
President’s term, or when the President yields in so far as he 
dismisses the Premier, In the last case^, it will be unfaiir to 
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the Premier, as there is no way of testing Ms polic}^ before the 
electorate as to whether it is in accord with public opinion. In 
such an event, the logical outcome will be either the existence 
of a very weak and unstable executive v/hose policies and 
actions are mainly subject to the unreasonable dictate of the 
legislature, thus destroying to a great extent the leadersliip 
and initiative of the executive, or the resort to extra dcgal 
means to solve the deadlock and to secure fair pla}^ — that is, 
the dissolution of the legislature. 

The history of the Republic has furnished us with ample 
evidences of this conflict and deadlock between the executive 
and the legislature due to this defect of the Provisional 
Constitution, The Old Parliament, which came into power 
first in April, 1913, was, on the whole, dominated hy the 
Kiiomintang, especially in the Senate, opposed to Yuan Shih- 
kai. Yuan and the Parliament quarreled over the legality of 
the Reorganization Loan from the Quintuple Consortium, and 
had to conclude the loan amidst the charges of treason and 
iinconstitutionality, leading to the Rebellion of the summer of 
1913. Yuan and the Parliament again conflicted over the draft 
of the Permanent Constitution, Yuan upholding the executive, 
the Kiiomintang the legislature, until the deadlock had become 
so insoluble that, having found evidence of the seditious con- 
spiracies of the Kuomintang, Yuan unseated its members and 
thus incapacitated the legislature by a lack of quorum, ending 
in the indefinite suspension of the Parliament in January, 1914. 

Again, when the Old Parliament was recalled after the 
death of Yuan and the collapse of the Monarchical Movement, 
Premier Tuan Clii-jui, walking in the footsteps of Yuan iShili- 
kai, came into irreconcilable conflicts with the legislature over 
the declaration of war on.: Germany and the draft of the 
Permanent Constitution. Premier Tuan desired an early 
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dselaratiori of war on Germany, wdiile the legislature, iiieeiisecl 
by 8 . iiiojy dcoiiOiistratioii -wliicli was taken as execiitiT/e ooersion, 
refv'iSverl .30 take tke step unless the cabinet should be reorganized, 
tiros virtually passing a vote of want of coniidenoe in the 
cabinet. Neither the Premier nor the President had the grant 
of the power of dissolution, which, as we have seen, was a 
serious defect of the Provisional Constitution, and the Premier 
could not feel the justice amd fairness of his being ousted 
without an appeal to the electorate for.inandate. The president 
having resorted to the only alternative open, —that is, the 
dismissal of the Premier, — ^^the executive supporters, or the 
Northern Military Party, rose in a body and demanded the dis- 
solution of the Parliament, ostensibly on the issues of the draft 
of the Permanent Constitution. The President having yielded 
to the demand of dissolution, the legislative party went down to 
Canton and established the belligerent and military government 
as opposed to the North, for the preservation of the Provisional 
Constitution. Thus a defect, or an oversight, or a deliberate 
omission in the constitution has cost China the Civil War. 

T]}is great defect can be remedied only by either of the 
two means, or preferabl;f by both. The iirst is that either one of 
the two parties can control both the legislative and the executive 
■branches' of , the government. This .is- exactly what Yuan. 
Shih-bai attempted to do after the first dissolution of the 
Parliament by the creation of a council of State laigely consisting 
of his own men or feiends. This is also precisely what the 
Northern Militaiy Party endeavored to accomplish after the 
second dissolution of the Parliament by the convocation of a 
new Parliament backed by their own supporters,. This is also 
exactly why Dr. Son Yat-sen is correct, in asserting his claim, 
as far as the practical aspects are concerned, when General Wu 
Pei-fu, supported by the other Tuchuns, x)ro]'>osed to restore 


Tim mo VISIONAL CONSTITtTTI^^^ — ^AND ITS DEFECTS lOB 


tlie twice dissolved parliament, that his government is the only 
legal one of China, inasmuch as he or his j)arty, unless the 
majority party in the Old Parliament change their allegiance 
and affiliation, is the only executive that can cooperate with the 
Old Parliament, and avoid conflicts and deadlocks. 

The other remedy is that the executive should be armed 
with the weapon of dissolution, so that, in case the legislature 
should pass a vote of w^aiit of confidence, or obstruct' him 
unreasonably, the executive can appeal to the electorate for 
verdict. If the electorate support the executive, he stays and 
his policy is given the mandate for execution. If the electorate 
choose to support the legislature, the executive has either to 
■resign, making way for another executive whose policy is more 
in harmony with the legislature, or, staying, yields to, and 
accepts, the dictate of the legislature. 

Fourth, there is no stipulation in the Provisional Con- 
stitution defining the relation between the Central Government 
aitd the Provinces. The Organization and Electoral Laws of 
1912 for the Parliament provide only for the election of the 
Provinciai Assemblies, but do not define the relation between 
the Provincial Assemblies ■ and the Parliament, nor between 
the President and the Governors of the Provinces. As a 
consequence, the provincial system continued on the traditional 
basis of relationship, as the Provinces were in relation to the 
Central Government during the time of the Revolution of 
1911. In the respect of taxation, v/ith the exception of 
customs duties and salt taxes which -were pledged as securities 
for the indemnities 'and loans and collected under foreign 
supervision, the Central Government practically hitherto 
collected little taxes directly from the people, but has left the 
revenue to be collected by the authorities of the provinces and 
districts, and has to be contented with the requisition of certain 


1(K MOt)ER>r BEMOCRACr IK CHINA 

quota from the different provinces. Cdnsequeiitly, the prov- 
inces are virtually independent, ■ as far as their finance is 
concerned, and the Central Government depends upon the 
provinces for requisitions. It is evident that, under such an 
antiquated system, the financial soundness of the Central 
Government depends upon the strength of the executive : if l)o 
is strong and able to control the executives of the provinces, 
the National Treasury will be regularly filled ; otherwise, the 
Central Government will always be in financial stress, and even 
comj)eIled to resort to loans at the risk and expense of 
national assets. 

This has been exactly the situation with reference to the 
financial relation between the provinces and the Central 
Government. When Yuan Shih-kai was alive, being able 
to control the Tiichuns, he w^as yet able to obtain the requisite 
remittances from the provinces and thus keep the National 
Treasury in solvency. As soon as, however, Yuan died, there 
being no strong man that could control the Tuchiins, the 
f^entral Government could not obtain the requisitions from the 
provinces, and some of the unscrupulous Tuchuns fattened 
themselves on the provincial revenues. Enjojdng insufficient 
confidence of the people to raise large domestic loans, the 
Peking Government had to go a-begging at foreign markets for 
loans, pawning one national asset after the other, until the 
apparition of bankruptcy loomed on the horizon, and the 
Powers, for reasons of their own, either to check the exclusive 
control of China by any one power, or to prevent international 
cut-throat competition, instituted the Iirternationai Banking 
Consortium and shut out the possibilities of the reckless and 
uncontrolled borrowing at foreign markets.'^ 


Por a discussion of the New International Banking Consortium, 
see Mv J. Bau, The Foreign Relations of China, Chapters on the subject^ 
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Added to tlie financial independence of the provinces and 
dependence of the Central Government, is the problem and 
burden of the army. In order to control the different provinces, 
Yuan Shih-kai appointed his own military officers as the 
Tuchnns or Military Governors of the Provinces. While he was 
alive, his strong hand could yet hold the reins of the troops, 
but upon his death, the military leaders fell apart and split into 
factions, — Anhwei faction, Chihli faction, Anfu Club, Fengtien 
faction, and so forth. The Tuchuns and Super-Tuchuns main- 
tained large hordes of troops with j)rovincial revenues, and 
often demanded the payment of troops from the Central 
Government. The default in payment has cost the govern- 
ment many a mutiny, resulting in the suffering of the innocent 
people. The control of the army, with the financial independ- 
ence of the Provinces, coupled with the monetary plight of 
the Central Government, renders the provinces virtually 
independent kingdoms. This is why the provinces can declare 
their independence of the Central Government so easily and so 
frequently, and this is why the Southwestern Provinces can 
form a confederation and secede from the union. Thus, the 
failure to provide a provincial system in the Provisional 
Constitution, sufficiently centralized to secure unity and 
uniformity, and yet autonomous enough for the provinces 
to develop and govern themselves, has cost China the risks 
misfortunes, and dangers of disunion and civil war.*' 

Concluding, it can be safely said that the defects of the 
Provisional Constitution are such— to repeat, the conflict 
between the President and the Premier, the unwieldiness and 
inefficiency, equality of authority, and excessively large powers, 
of the two Houses of the legislature, the lack of provisions for 

9. For a discassion of the federal and unitary system for China, see 
the Chapters on Federal TS. Unitary System, 


106 


MODEBH' BEMOOBACY 'IN CKIKA ■ 

, Imrnicaj/ and • cooperation between tliO' executive and the 
legislature, aiii the want of ' stipulations for , a provincial 
. system—tliat, iii- absence of a predominating poiiticar party 
capable of controlling all the various organs of the government 
and thus bringing rJeout harmonious 'Cooperation, coiiflicts and 
deadlocks be tv/eeii the President, the Premier, the legislature, 
and the provinces, or between any two or three or all of the 
factors, are inevitable and unavoidable, rendering the con- 
stitution extremely unworkable and unsuitable for this 
transitional stage of China’s history, and, in some ways, 
contributing tov/ard the present chaotic conditions of civil war 
and disuniond^ 

10. Also see L, 10 0. Bevan, China’s Constitutions, The Chines© 
Social and Political Science Review, June, 1918, p. 153, p. 107 et seq. 


CHAPTER VIII 

THE LESSONS OF THE DECADE 

Tlie political and constitntional history of the last decade 
reveals to ns not only the defects of the Provisional Con- 
stitution, , which we have just seen, hut also teaches us, great 
lessons in constitutional government, v/hicli should be well 
learned for the fonmilation of a permanent constitution and 
the operation of constitutional government. 

First, it is evident that it is impossible to run a govern- 
.ment, when, the executive . is not supported by a legislative 
majority, or, what is the same, when the executive and 
legislative branches are dominated or controlled by tw*o 
dffierent political parties opposed to each other. No matter 
whether it is presidential system, or cabinet system, it is 
absolutely essential that this fundamental condition or 
requisite of a w^orkable and efficient constitutional government 
must be obtained. It has become an axiom, or, to employ 
a more specific term, a law of constitutional goverrimeiit, that 
the executive and the legislature snust be controlled by the 
same political party, or what amounts to the same thing, the 
executive must be supported by a legislative majority. 

Both theoretically and practically, such a coneiuTence of 
party control is necessary, for the legislature makes the law^ 
and/clie executive* executes, the law. If the legislature will not 
make the law, the executive naturally cannot execute it. Con- 
versely, if the executive will not enforce law, the legislature can- 
not cany out its wishes and mandates, Heoco the lav/ -making 
body and the executive must be in harmony, or else constitutional 
goveiiiment cannot . function with efficiency : and smoothness. 

( “107 ) 
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It is ex8>jtly for the want of this pre-requisite, and the 
absence of the means to bring about this fundamental 
condition, that constitutional goyeriiment has so far been 
unsuccessful in China and the Old Parliament was twice 
dissolved. When the Old Parliament came into power in 
x^pril, 19135 it was dominated almost in both Houses by the 
Kuomintang, or the revolutionary party, opposed to the Chief 
Executive, Yuan Shih-kai. That is, Yuan did not have a 
legislative majority to support him, or, put it in another way, 
the executive was in the hands of one party, the Northern 
Military or Executive Party, and the legislature in the control 
of the Kuomintang, the opposite of the executive. Such a 
combination of irreconcilable elements cannot but result in 
endless conflicts, deadlocks and finally dissolution. Again, 
when the Old Parliament was reconvened in 1916, after the 
death of Yuan Shih-kai and the failure of the monarchical 
attempt, the same incomjiatibility and conflict reappeared. 
This time, the legislative party, smarting under the pains bf 
the deadly blows of Yuan Shih-kai in his unseating of its 
members, the dissolution of the party, and the attempted 
installation of monarchy with Yuan as Emperor, returned to 
power with a spirit of revenge ; and so when the draft of the 
Permanent Constitution was almost completed, they deprived 
the executive of all the defensive weapons against the legis- 
lature, such as the power of veto and dissolution, the exercise 
of the latter power requiring the concurrence of the Senate? 
which, constituted by popular representatives and more likely 
in sympathy with the House of Representatives, and in the 
light of the French experience, which witnessed only one 
dissolution in 1877, virtually rendered it quite impossible in 
ordinary cases to secure the necessary concurrence, and thereby 
deprived the executive of the use of the power of dissolution 
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and the means of bringing about harmony between the executive 
and the legislature and of referring issues to the electorate for 
impartial verdict and mandate. The inevitable consequence is 
the reaction from the Northern Military Party, or the Tuchuns, 
the followers of Yuan Shih-kai, who, threatened with the 
imminent lose of power and position, brought about the second 
dissolution and threw into the waste basket the draft of the 
national Constitution. 

In the light of the past experiences, now that the twice 
dissolved Parliament has again been recalled and is in session in 
Peking, unless the majority in control has changed their party 
allegiance or affiliation, or unless the executive control should 
pass into the hands of the Kuomintang leaders, it can hardly be 
expected that the same conflict and deadlock between the 
executive and the legislative branches of government will not 
occur again, that the session will in all probability be short- 
lived, and that one of the tw’o irreconcilable factors will have to 
yield to make way for the control of the two branches by the 
same j>olitical party. 

It is pertinent to remark here that in Japan the same 
political experience has been in order. The constitution being 
granted by the Emperor as a gift from the sovereign, and the 
executive having no popular party rooted in the populace to 
support him with sufficient adequacy in the Parliament, the 
goveimment has been under the chronic torture of a legislative 
opposition, resulting in one dissolution after the other. Thanks 
to the genius of the framers of the Japanese Constitution, the 
executive is given the power to dissolve the. House of Kepre- 
sentatives,’ and so there has been no civil war in Japan on the 
ground of the dissolution of the Parliament. Endeavoring to 

1. Art 7, Japanese Constitution, Ito’s CommentaTies on the Constitu- 
tion of the Empire of Japan, p. 14^ second edition, 
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secure the support of a parliamentary majority, the govemmeRt 
attempted to ally itself with one group or the other, but the 
result of such alliance has not yet been found satisfactory. 
Even Prince Ito, who started with opposition to party ‘ govern- 
meiit,' had at last to yield, and, entering into the 'field of 
common mass or electorate, attempted to create a party of Ms 
own that can give the necessary support of a parliamentary 
majority. The experience of Japan in this resjpeot confirms the 
:truth, or, we may call it, a law of constitutional government, 
that no executive can operate the government without the 
support and cooperation of a parliamentary majority, or, in 
other words, the executive and the legislative branches of the 
government must be controlled by the same or at least 
codperative political body.- 

Next to the necessitj/ of a legislative majoritj?' for the 
support of the executive, is the lesson that neither the 
unchecked accendency of the executive without the wholesome 
presence of a parliamentary opposition, nor the unrestricted 
domination of the legislature without the valuable balance of 
the executive, is conducive * to the best development and 
functioning of constitutional government. The unchecked 
ascendency of the executive without the wholesome presence of 
an opposition in the parliament permits the executive and his 
party to deviate, without admonition or resistance, from 
constitutional path, or to disintegrate into rival factions, or to 
a certain extent to degenerate into corruption. The deviation 
from, constitutional limitations is seen in the monarchical move- 
ment to instal Yuan Shih'kai as Emperor. Regardless of the 
merits of the monarchical or republican form of government, 
the movement is made possible and facilitated by the elimination 

2. For an account of the Japanese political experience in this 
re^rard, see TJyehara^ The Political Development of Japan, ISBT-IQOQ, 
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of the Kuoniintang from the Parliament and the virtual 
dissolution, of the Old Paniiament. ■ Had there been the presence 
of an opposition in 'the Parliament, who would be interested in 
finding any fault with the executive and making the best use 
of it in an endeavor to win public support so as to turn its 
minority into majority, the executive party would not have 
dared disregard the popular wish for a republic, and the iiiove- 
m.ent w'ouid have been nipped at the bud by the squeals of an 
opposition. The disintegration of the executive party is 
observed in t!ie division of tiie Northern Bfilitary or executive 
Party, into various factions or cliques, the Anhui, the Chihli, the 
Anfu, the Fengtien, the Chiaotung, the Yen Chin-liui, etc,, with 
the necessary consequence of internal coniiiofc and warfare, as 
witnessed in the liglit between the Chihli faction and the Anfu 
Clo.b of 1920, and the struggle betw^esn Generals "IVii Pei-fu and 
Chang Tso-Iin of 1922. Had there been a powerful opposi- 
tion in the Parliament and provinces, the executive party would 
lifive had to hold together so as to present a united front against 
the common foe. The tendency of corruption is found in the 
appointments, in absence of a standardized civil service system, 
on basis, not so much of merit, as of favor, friendship, and ''pull,*’ 
in the contraction of large loans from foreign powers, particularly 
from Japan, and in the fleeing of large commissions from e.ieli loan 
so contracted, giving rise to mushroom millioimires among th.o 
officials and prawning national assets one after the placing 

the nation under the grave danger of foreclosure. Had there 
been an affective opposition in the Pariiamsiit, the executive party 
would have been afraid to be confro.ated with constant charges of 
■corruption and interpellations for explanations. Thus the elim.in a- 
tion offhe opposition and the unchsoked aseendency of ulie execu- 
tive have made possible the ■ constitutional ^deviations, the dis- 
integration of the executive party, and the practice of corruptions, 
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Or the oliier hand, the iinresbiiGted dominatioii : of the 
legislature without the wholesome balance of the executive 
checks results probably in the worst and most inefficient govem- 
ment,— the tyranny of the majority. This subjects the execu- 
tive to so much enslavement to the dictates and manipulations 
of the legislature that no efficient and stable goveriiment is 
possible. Deprived of the right of suspensive veto, as the 
Old Paiiiaoient attempted to do in the draft of the Pemianent 
Constitution, the legislature can pass any hostile or unwise 
measures, and the executive will have to enforce it as law, 
Shorn of the use of the power of dissolution without the con- 
currence of the Senate which is also a popular body, as the Old 
Parliament attempted to do, the legislature can pass a vote of 
want of confidence, or refuse to sanction a measure, at will, and 
the executive will have to swallow the humiliation and injustice, 
or yield way to another executive that can secure the coopera- 
tion of the parliamentary majority, resulting in the instability 
and inefficiency of the cabinet, lack of continuity of poU6y, 
domination over the executive, interference with administration, 
dictation of appointments, and seeking of patronages for 
constituencies as seen in the French and Italian systems. In 
particular, the absolute control of purse as provided in. the 
Provisional Constitution gives the legislature practically the 
despotic control over the executive by a refusal of sanction to 
expenditures and revenues or loans, thus, bringing the govern- 
ment machinery to a standstill. In this transitional stage from 
monarchical, autocracy to rei)ublican democracy, when what 
China needs most is stability of government and continuity of 
executive policies, so that the nation can make progress, grow 
and be prepared for the entrance into the promised land of a 
full and great democracy such as the United States or Great 
Britain, the unrestricted domination of the legislature without 
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tlie balance of the executive checks, as witnessed in 1913 and 
1916 1917, is unsafe and unsauixd for the best practice of 
constitutional government. 

To strike a happy medium between the executive and the 
legislature, the executive must be supervised and controlled in a 
reasonable way by the legislature ; it must tolerate the wholesome 
presence of an opposition which tends to keep the executive 
party in the straight and narrow road of constitutionalism, from 
disintegration into rival factions or cliques, and from corruption 
and abuse of power. On the other hand, the legislature must 
not be permitted to dominate the executive in an unwaiTanted 
and unrestricted measure, so much so that the leadership and 
initiative of the executive should be hampered or even destroyed; 
but should be subject to the curbs of the executive check neces- 
sary for harmony and soundness of a government. 

Next to the necessity of the interbalancing and checking 
between the executive and the legislature is the lesson that the 
restoration of the Manchu Dynasty, or the return of monarchy, 
lias become a dead issue, that China hereafter must be a 
republic, and yet unless there should be special provisions made 
to meet certain dangers, a republic in China for the next forty 
years or so can hardly be expected to be very successful, but is 
liable to be attended by many difficulties, dissatisfactions, even 
perils. 

That the restoration of the Manchu Dynasty is impossible 
is evidenced by the failure of the Monarchical coup under 
General Chang Hsiin in 1917. The Manchu Dynasty is an 
alien house, and was imposed on China through the force of 
arms. The innate sentiment for liberty and self-government of 
the Chinese will not permit a restoration of that defuncr 
dynasty. Further, while the Chinese had enjoyed comx)arative 
peace and prosperity under the great Emperors of that Dynasty, 
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paiticiilady ai' tlie beginning of the they have iievertlie- 

less snfi’ereci liiitold pains. hiimiiiatioiiSj and perils, under the 
List riiiers of the Bynasty' in the half of a eentGry before 'the 
Revolution of 191 b having been defeated in several wars and 
even brought to the verge of partition and national extinction, 
especially in. the instance of tlie Boxer Uprising of 1900. The 
memory of the past srifferiiigs and perils is so. miicli so that to 
restore the D^masty is tantamonnt to the Chinese Bjind to 
facing aiiotlier peril of national extinction and sufferings of 
foreign exploitationSp aggressioiiSs and domination. 

That tlie ret’orii of mo'iiaroliy under vdiatever appellation 
is also impossible is seen in the collapse of Yuan Shih-kai’s 
monarchical attempt. Despite his tremendous power and the 
possession of the best fighting forces, the will of the people, 
silenced for a moment hj tl.ie preponderance of Yuan’s pow^r, 
articulcvted finally in the Revolution of 1916 under the leader- 
ship of General Tsai Ao. The Republic to the Chinese mind 
has become a hope of salvation, an alternative to the perils and 
sufferings borne under the Manchu Regime. Not until the 
Chinese have incurred more sufferings, humiliations, and perils, 
partieiilarl37 from the outside Powers, under the Republic than 
under the Manchu Dynasty, will the Chinese ever consider a 
return to monarchy* 

There is yet the practical difficulty of finding the man 
worthy and capable of being the first Emperor of a new” 
dynasty. Notwithstanding the services and' genius of Yuan::. 
Sliih-kai, the Cliinese, while- recognizing him the only man at 
his time that could run the government and hold the nation 
together and possibly protect it from foreign aggressions, v;ouid 
nevertheless not regard his virtues as worthy of being the 
Emperor. As it is practically impossible, unless bj^ a special 
act of Providence, to find a man 'worthy of the purple robe. 


LESSOHS OE THE DECADE 


115 


coupled with the adverse sentiment 'of the people for any 
moriaj?chyj the return thereto has become practically a dead issue. 

As China must henceforth, for weal or woe, be a Republic, 
the C|uestioii nai-uraily arises : whether a republic is suitable for 
China and can be successful. 

; There is no doubt that Cliina has been a great democracy 
for centuries wdth the monarchical autocracy superimposed.^ 
At the dawn of the Chinese wTitten history, it was recorded that 
Emperor Yao handed Ms throne to Shun liatherthan to his own. 
son, and Shun to Yu/ and that the state was more of a 
Republic with a life President than a monarchy. The Cliinese 
have always idolized these two Emperors, Yao and Shun, as 
sages and ideal rulers.'”' The village life in China has always 
been a democracj^: the people maintain their own corps of 
defence and settle their own disputes as far as feasible. The 
guilds and chambers of commerce have long given the Chinese 
the practice in self-government and popular institutions. 
Besides, the Chinese are well endowed with common sense and 
keen judges of leaders. They are lovers of peace and order 
rather than of war and strife. From the traditions of democracy 
and the qualities of the people, the conclusion can be justified 
that the Chinese have the innate capacity for self-government 
and a republic. 

It is also encouraging to 'notice that public opinion, ever 
since its articulation, has in recent years ruled in Cliina. As. 
all popular governments are founded on, and guided by, public 
opinion, the rule of public opinion can be taken as a good index 
of the advisability of a republic for China. The Chinese 


3. H. B, Morse, The Trade and Administration of China, X'>- 

4. Li Ung Bing, Outlines of Chinese History, p. 6, et seq. 

5. This was largely due to the writings ol donfuciiis and Confucian 

scholars. ^ ■ , . 
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Eevoiutioii of 191 i was accomplished, not so much by the force 
of arms, as by the force of public opinion: the military opera- 
tions cannot be said to have been able to overcome the imperial 
forces of Yuan Shih-kai, but the v/hole people virtually rose up 
as one man in favor of the republic. The rebellion of the summer 
of 1913 faileJ because of the disapproval of public opinion. 
The collapse of the monarchical movement of Yuan Shih-kai is 
again due more to public opinion than to force: for Yuan’s 
army won in the southwestern parts of China, but public opinion 
went against him. The civil wEr is possible, and continues, 
simply because public opinion is divided. Erom the point of 
view of the rule of public opinion, it can be again stated that 
China can be a republic. 

Yet, on the other hand, at least for the immediate future, 
prospects of success of a republic cannot be sanguinely expected. 
The Chinese had no adequate conception and understanding 
of a republican form of constitutional government. The older 
generation has been trained and accustomed to a monarchical 
system of government, and can be expected to operate a republic 
only v/ith great difficulties. The younger generation needs time 
to educate themselves in the theory and practice of constitu- 
tional government, and can hardly be expected to be masters in 
the difficult art of parliamentary government. What is miore 
important than the political education of the people is the 
political experience of the mass. With the exception of 
participation in village government, the Chinese have had, under 
the old regimes, little opportunity in participation in govern- 
mental affairs. Even in municipal administration, they were 
not accorded the privileges of participation. As a consequence, 
notwithstanding the popular institutions of guilds and chambers 
of commerce, and village government, the people possessed 
little experience in participation in governmental affairs. 
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Under siicli conditions, when the people are not adequately 
educated in a republican form of constitutional government, and 
still less experienced in govemmeiital participation, the election 
of the President constitutes a most serious puzzle. As long as 
the people little understand the art of oonstitutiorml govern- 
ment, do not care much about public affairs, and are not 
experienced in fulfilling their share in a popular government,— 
as long as the fundamental conditions of a republic are inade- 
quate, so long will the leaders of the factions strive for the 
presidency under the mask of patriotism or the cloak of 
constitutionalism. That is, as long as the masters of a house 
cannot adequately and effectively assert their claims of authority 
and fulfill their share in the management of the house, the 
servants will quarrel and fight; and in most cases, the most 
powerful will dominate all the others, thus bringing to pass 
the reign of military dictatorship. 

In some La tin- American Eepublics, where these fundamental 
conditions are not present or only inadequately there, every 
election has practically been a revolution. The presidential 
aspirants attempt to manipulate the election, and failing in this, 
will use force under one excuse or the other. Similarly, in the 
short span of republican experience in China, the same 
tendency can already be discerned in the body politic. In the 
election for the Vice-President in 1918, certain prorainent rival 
Tuchuiis attempted to display their military prowess in order to 
attract the election. A certain aspirant openly offered two to 
three thousand dollars for each vote for his candidacy. The 
recent fight in the spring of 1922 can in a way be viewed as a 
contest of strength for military supremacy to determine as to 
which faction should have the President or Vice-President at the 
next election in 1023. It is therefore greatly a^^preliended that 

6, See Garcia-Calderon^ Latin-Auieriea, 
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,ia tlie nest generation or two the election of the President will 
nicely lie attended with great commotion, if not aotued fighting* 
idot only the lack of the fundamental requisites causes 
the presidential election risky, and, in extrema cases, danger^ 
ous, but the attractiveness of the position of the President 
practically makes fighting of one kind or another hardly 
avoidable. The President not only represents the largest 
nation on. earth as far as population is concerned, but also 
makes all civil and military appointments numbering thousands, 
including such attractive and powerful posts, as ambassadors 
and ministers, governors of the provinces managers of gov- 
ernment raiiv/ays and banks, etc. In course of time, it is 
quite probable that the appointments to communication posts, 
or of the ministry of communications, being the most lucra- 
tive, will become the center of political storm and battle in 
China. In face of such practically irresistible attraction of the 
post of the Presidency, coiq^led with the indeqiiacies of the 
fundamental conditions, the election of the president, for the 
next generation or so, will become an occasion for serious 
disturbance, if not for revolution and civ.il war. 

Thus the course of the Republic for the next generation 
or so is fraught with grave dangers, and yet China must be a 
republic. Thus we are brought face to face 'with a paradox of 
situation : China must be a republic and yet we can practically 
foresee the dangers ahead. The solution for this most difficult 
problem of the election of the Chinese President is yet to come. 
Ill a subsequent chapter on the Executive: His election, this 
problem wdll be further discussed, and some alternative solu- 
tions w^ill bo offered. It is expected that the common sense 
and good judgment of the people, and particularly of the 
framers of the constitution, will have to choose a proper and 
right solution. Meanwhile, the conclusion is ventured that 
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Cliina must hereafter be a republic, and that, the innate 

capacity and good sense of the people, the Republic, in futuiD 
years, wlien the people are well versed in knowledge and 
experieiice of constitutional government, will become a great 
successful democracy, taking rank with the great democracies of 
the West; but that, for the immediate future, that is, lor thC' 
next forty years or so, the election of the President constitutes 
the most difficult problem as well as the most dangerous 
experience, and, uniess some special provisions are made, the 
success of the republic cannot be enthiisiasticalh/ ex])ected. 

Passing from the lesson as to the monarchy or the 
'Republic for Cliina, v;e come hop/ finaUy to the constitutional 
issues between the North or the South, or rather between the 
two great pasties, the Kuomintang and the Northern military 
or executive party, that yet await solution. The first issue is 
how a strong stable executive can be established with a 
reasonable degree of independence and tenure of office, vSo as 
to safeguard the leadership and initiative of the executive, side 
by side with an active and vigilant legislature capable of 
supervising the executive and exercising an effective control 
over it. Apparently the Northern Military Pa^rty is contending 
and fighting for a strong and stable executive with an adequate 
measure of independence and sufficient authority for the 
fulfillment of immense responsibilities; and the Southern 
Legislative Party, or Kiiomintang, for the supremacy of the 
Parliament and an effective control over the executive. 

The second issue is liow^ a strong centralized government? 
capable of resisting foreign aggressions and maintaiiiing unity 
and order witliin and bringing about nation-wdde reforms, can 
be established side by side with provincial autonomy necessitated, 
by the. great si retch of territory and the lack of adequate 
ineans of commimicatioii, Evidently the Northern Military or 
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Executive Party is contending or fighting for a strong cen- 
tralized government, and the Southern Legislative Party for 

piOTiiicial aiitoiioiiiy . 

These tv/o fundamental ccnstituticnal issues are quite 

natural in any nation which is on the road to the adoption of a 
permanent constitution. They are the issues over which men 
can honestly differ in opinion. And they are the issues over 
whose satisfactory solution will depend the success of the 
Permanent Constitution.' 

7. For a discussion of these issues, see chapters on Cabinet vs. 
Presidential System, and Federal vs. Unitary. 


CHAPTER IX 


THE ABOLITION OP THE TUCHUN SYSTEM : 

Having observed the lessons of the decade, we come to a 
great problem, which has become a national aspiration of the 
Chinese, — tha.t is, the abolition of ■ the Tnchmi System, or 
Military Governors, of the Provinces. 

Under the Manchu regime, the Viceroys and Governors 
appointed by the Emperor ruled the provinces, the Viceroys 
two or three provinces, the Governors subordinate to the 
Viceroys a province. The Chinese Revolution of 1911, however, 
overturned the ancient system and brought into being the 
system of Military Governors. Because of the need of military 
power to overthrow the Manchu Dynasty, the military leaders 
came into prominence, overshadowed the civil, and gained the 
control of the Provinces. Some were elected by the Provincial 
Assemblies, some usurped their titles through self -designation and 
control of soldiers. After the Revolution, Yuan Shih-kai 
introduced the system of the separation of the military from 
the civil, creating in each Province a civil Governor and a 
Military Governor, of equal rank, the former to attend to civil 
affairs and the latter to military. After the death of Yuan, the 
system still continued, but the Military Governors were called 
Tuchuns* Notwithstanding equality of rank, the Military 
Governors gained the upper hand and became the real powers 
of the Provinces, while in actual practice the Civil Governors 
are more or less subordinate to the Military. In some 
Provinces, the Military Governors exercise the function of 
the Civil Governors, thus eliminating the need of their 

( mi 
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appointiiieiit. As a rule, moreover, the Civil Governors' 
appointed must be acceptable to the Military. 

Tils Military Governors possess two great powers which 
make them practically uncrowned lords of their realms. First, 
they possess the military power: they control the soldiers of^ 
the provinces. Second, they possess the financial power : they ' 
collect provincial revenues and spend them for the purposes of 
their provincial governments. They are responsible for their 
acts neither to the Provincial Assemblies, nor to the President, 
though legally they should be so to the latter. , While Yuan 
Shih-kai was alive his strong hand could yet hold the reins of 
these powerful military satraps, mostly his followers, and 
secured the requisite quota of requisition from the Provinces. 
After iiis deatli, however, the strong hand vanished, and the 
powerful ]\]ilitary Governors, jealous of each other, split into 
factions and diciiies, and reluctant to submit to the command 
of au}" of tlieir equals, fell apart, each ruling liis own province 
as an independent kingdom. Consequently, the President, 
possessing no direct command of military power nor adequate 
financial incomes of the government, becomes an idol of clay 
feet, and can command these military governors only through 
courtesy and in accordance with the willingness of those men. 
Whenever he should attempt to remove a military governor, 
he has first to come to a private understandirig, or provide an 
appointment of equal attractiveness and satisfaction, or else 
the military governor or governors so affected will most 
probably resort to the declaration of independence, or secession 
from the union. A.s the President has no direct command of 
the army, and luis to rely, upon the forces of the other 
military governors, he is practically at the mercy of the 
Military Governor or Govemors declaring independence, unless 
the other Military Governors ' are willing to sup]3re>ss the 
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1 ‘ebellion or stop tiie secession. For instance, when Yuan 
Shih-kai removed Li Lieli-chun from the Military Governorship 
of Kiangsi, the latter revolted and the Kiiomintang Party 
started the rebellion of the summer of 1013. Again, when 
President Hsu Shih-chang dismissed General Chang Tso-lin 
from the position of the Inspector-General of the three 
Provinces of Manchuria, General Chang did not give up the 
office, but, Oil the contrary, praoticalty declared the independ- 
ence of Manchuria. 

Being responsible in actual practice neither to the Provin- 
cial Assemblies nor to the President, they "become the virtual' 
autocrats of their provinces. They rule their kingdoms accord- 
ing to their wills and consciences. Those good ones fulfill their 
functions and trusts with admirable records. They virtually 
instituted reforms, established schools, encouraged industry, and 
maintained good order and peace in their provinces. But there 
were also bad ones, and in some cases wicked ones. They 
collected the provincial revenues, and lined their own pockets 
with whatever amount thej^ pleased, or at least wdth the balance 
of the budget, thus amassing enormous wealth and often 
preparing nests for retirement in foreign settlements and 
concessions. While fattening on the people themselves, they not 
infrequently left their soldiers' pay in arrears, and caused them 
to mutiny, loot and burn at the expense and sufferings of the 
people. The vast hordes of troo|)s under their command, 
instead of being a protection, have sometimes become the curse 
of the Chinese life, liberty and property. 

What is worse, being responsible practically to none except 
their own consciences, they rivalled one another in military 
power. In their rivalry, they formed combinations or leagues, 
the Anhui, the Chihli, the Anfu, the Pengtien,'the Southwestern, 
'etc. They portrayed and re-enacted virtually the scenes of the 
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international rivalry of the European Powers, with alliances and 

c o iiiiter-ail iaoces . 

Siicii a system cannot but lead to war and constant 
warfare. Whenever the rivalry between two factions or Tuohuns 
became too acute, a test of strength and struggle for supremacy 
came to pass. Thus the fight between Generals Wu Pei~fu and 
Chang Tso-lin in the spring of 1922, though both claimed to be 
fighting for a programme of unification, can be viewed in a way 
as a struggle for supremacy and power. 

It is evident that, as long as the Tuchun system remains, 
China can never be permanently unified, nor become a successful 
republic. It may be possible to unify China for a time or 
temporarily, either through the voluntary agreement of these 
Tuchuns, or through the supremacy or dominance of one of the 
Tuchuns or rather Super-Tuchuns, but as long as these Tuchuns 
can rule as independent lords, any cause of difference, personal 
or national, will break the bond of union and plunge China into 
a whirlpool of secession and civil war. It may. also be possible 
to elect a President recognized by the Tuchims as the leader 
and Elder Statesman or General, but as long as the Tuchun 
sjT'stem remains, and as soon as the recognized leader steps out 
or passes away, the rival Tuchuns, jealous of one another and 
reluctant to acknowledge another’s leadership and supremacy, 
will complete in the manipulation of election, and, failing in 
this, will probably openly resort to hostility, forming one 
confederation against the other, thereby dividing China into two 
or three or more warring Idngdoms. Meanwhile, the suffering 
of the innocent people, both from the mutinies of the troops 
and the military operations of one Tuchun or faction against 
tbe other, have been, are, and will be, untold and heart-rending. 

Hence, for the salvation of China and for the deliverance 
of the Chinese people, the Tuchun system must go ! And yet 
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Ilow is this possible ? When and if the Tiichuns should be 
gone, who is going to take their place? Notwithstanding the 
evils and abuses of the system, they, and I mean the good 
Tiicbiins, are the ones that have maintained a reasonable degree 
of order and peace throughout the length and breadth of China* 
When Yuan Shih-kai was alive, his strong hand and admirable 
control of the army could yet fulfill the most fundamental task 
of a government — ^the protection of life, liberty and property, 
\Yhen, however, that great leader died, the military powers 
having fallen into the hands of the Tuchuns, it is these good 
Tuchuns that have prevented China from falling into universal 
anarchy and maintained to a certain extent the independence 
and order of the nation. This aspect of the Tuchun system 
should, therefore, not be overlooked in a hasty decision for the 
abolition of the Tuchuns. 

As the Tuchuns must be abolished, where is the substitute 
going to be found that can secure the protection of life, liberty 
^nd property ? The Tuchuns must give up their financial 
power, with a reasonable reservation for the provinces. They 
must surrender the military power, with also an adequate 
provision for the safety of the provinces. Yet to whom are 
these powers going to be surrendered ? It is not possible to 
surrender them to the Provincial Assembly, nor to the Parlia- 
ment, for these are numerous bodies incapable of handling 
military^nd administrative matters. The only i)erson to whom 
these powers should be surrendered is the President of 
the nation. 

The President is supposed to be the Commander-in-Chief 
of the army and navy of the whole nation, as provided in the 
Provisional Constitution, and as it is the practice of all constitu- 
tional government, and yet in China he has no direct control 
of the army and navy. He has no physical force to enforce the 
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la-\7j and iiiaiiciates, and yet lie is supposed to 

"joya constitutional, functions. In absence of: 
:,;vt:rtc‘y it is no luonder tliat tlie President’s order does 

'iiot <10 far beyond tlie forbidden wails of Pekiiia*. Hence the 
logical ste'p is that the military power, now in the hands of the 
Tucliiins, should be siuTenclered to the President, the rightful 
possessor of the coiistitiitioiial pov/er. Adequate' provision, 
IiovvoFej,’, for the security of the Provinces should be made when, 
tiie military power becomes centralized in the President,, 

Portlier, as the KSiiixender of the military power without 
the relinqiiishiiieiit .of the iiiiancial pov/er will, not be ■ complete 
nor adequate, as the soldiers have to be paid and provided' for, 
it is essential that the Tuohiins. slioiild likewise surrender the: 
necessary proportion of the financial power to the President.; An', 
adequate proportion of the taxes now' collected by the Tiichuns 
should be either remitted to the President, or, what is still 
better, collected dhectly by the agentS: of the Central G-overn- 
ment. In this way, the President cannot only have a direct 
control of the army, but also the means to maintain the army 
and to run the government. Special provisions, hov/ever, 
should be made in regard to the financial powder for the 
provinces, so that provincial autonomy may not be crushed by 
the preponderant weight of power of the Central Government. 

Thus we have reached the ■ conclusion that the substitute, 
nay tlie only alternative, to the Tuchun system is the . creation 
of a strong President, for \vant of- such a substitute or alter- 
native, or, to be jAmi, for w^ant of the creation of a strong 
President, the abolition of the Tuchims,: cannot be done, or, if 
done, only with v/orse consequences than the evils of the 
systeni. It w'iil piracticalb/ be a meve substitution of - universal 
aararchy for semi-order and the expulsion of one devil for a 
worse. We cannot therefore e^scape the conclusion that the only 
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alternatiYe and antidote to the Tiicliun system is tlie Ci’eation 
of a, strong President, in 'whom is centralized the militaiy and 
Snaiicial powder of the nation; tlioiigli with reasonable I’eserva- 
tions for provincial security and autonomy, and subject to the 
control of the Parliament. 

This being the only solution for the Tiicliim system for the 
present China, tlie argument will naturally be raised : Will the 
President, in whom so much military and financial powder is 
centered, not become a dictator and even make himself em- 
peror, as Yuan Sliih-kai did ? The a;pprehension is well founded, 
and adequate safeguards should be designed, so that, as w e abolish 
the twenty odd Tuchiins, \ve may not usher in an Almighty 
Tucliun, wlio can upset the republic and tyrannize the people. 

The safeguai’d will lie in the growth of public opinion. 
The people in a democracy must be jealous of their rights and 
willing to fight for them if necessary. If any President should 
overstep his constitutional limitations, he should be checked 
either by the temperate admonition of public opinion, or the 
forceful ejection through force. Whether the Chinese people in 
the next forty years or so, when they are being educated and 
trained in a republican form of constitutional government, can 
undertake this task, it remains to be seen. 

Next to public opinion, the safeguard is found in the 
Parliament/' It should be made' active, strong and vigilant, 
with a parliamentary majority to support the President, so 
that he can carry out the great task' of Ms office, and yet with 
a most alert, capable minority to serve as opposition, so as to 
prevent the President from deviation from the ' constitutional 
paths, from the contagion of ' corruption, and incidentaly the 
executive party Trom disintegration and internal wTirfare. 

Thus curbed and controlled, ■ a strong President, with the 
possession of: the^ necessary 'proportion' of the fi.omiei,ai and 
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Elilil'ary powers, will become the antidote and the oiity anti- 
dote and solatioii of the Tuchun j^aoblem. Save for this there 
is no otlier- safe, and practical soliition. 

This being so, there is jet one more question in relation 
to the abolition of the Tuchuns. The question is: How will 
the Tiieliuns, havipxg tasted the blood of power, give up The 
necessary proportion of their financial and military powers? 
Having been virtually the uncrowned Emperors of their 
provinces, will they be willing to .humble and subordinate 
themselves to a strong Pmsident ? The question is indeed 
pertinent and its solution awaits to be seen. 

There are already some Tuchuns who have indicated their 
willingness to abolish the Tuchun system. For instance, 
General Lu Yuiig-hsiang, Tuchun of Chekiang, circulated a 
telegram in May, 1020, advocating the abolition of the 
Tiicliunate. Undoubtedly there might be other good Tuchuns 
who wmild be willing to follow the step of the woidliy author. 
And yet equally as undoubtedly there might be niimeroiij? 
Tuchuns who, once intoxicated by the enjoyment ofcf]^wer, 
would not be willing to relinquish it. 

To bring about the surrender of the powers of the 
Tuchuns, there seem to be only three w^ays. The first is that 
all the Tuchuns will agree and covenant, one with the other, 
ill a sort of league of nations, for the purpose of disarming 
and surrendering their power to the President of the nation. 
The question in this first v/ay is: Will the Tuchuns do so 
voliintarity ? The second way is that out of the Waning and 
rivalling Tuehiins, one of them should so overpower all the 
others by his fighting ability and military power, that he can 
defeat or crush any Tuchuns that shall resist the disarmanent or 
relinquishment of powers. The question in this second way 
is : Who is the Chinese Napoleon of* the Tuchuns ? Is it General 
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Wu Pei-£u ? or shall we wait for another ? The third and last 
way is foreign intervention. On the ground of foreign interests 
and the payment of foreign obligations, or because of chronic 
disorder and hopeless turmoil and warfare, the Powers will 
intervene in a concert, demanding the supervision of finance, or 
at least the necessary taxes for the clearance of foreign obligations, 
and the disbandment of the troops as a means of retrenchment. 
When that moment comes, when the nation shall have been 
brought to the precipice of bankruptcy and foreign control, when 
the indapendeoco of the nation shall be hung in the balance, 
when their own positions are threatened by foreign control, when 
the innocent suffering people should be led to the verge of being 
sold into slavery, —when that crisis of foreign intervention 
comes, these Tuchuns will probably surrender the necessary 
proportions of their financial and military powers, either out of 
the love of their country, or a repentance of heart. May this 
third way never be invoked for the abolition of the Tuchuns i. 
and yet who can tell ! 


CHAPTER X 


TEE FRAMING AND ADOPTION OP THE 
PERMANENT CONSTITUTION 

Having seen the problem of the abolition of the Tuchiin. 
fystem and it>s solution, we come next to another fundamental 
problem of the Chinese modern history, and that is, the framing 
o,nd adoption of the, Permanent Constitution. The question is: 
Wliat is the best and right procedure of the framing and 
adoption of the fundamental law of the land in China ? 

It is known that the Old Parliament was recalled through 
the military triumph of General Wii Pei-fu of the Chihli faction 
over General Chang Tso-lin of the Three Manchurian Provinces, 
and it reconvened on August I, 1922, in Peking, with a 
quorum for each House, and that this Parliament, tv/ice dissolved, 
and first sedated in power 1913, — approximately ten years 
ago, —is again charged with the supreme task of drafting and 
adopting the Permanent Constitution. At a superficiat'glance of 
the question, there seems to be no room or ground for discussion 
as to the best and right procedure of the framing and adoption 
of the Permanent Constitution, as the reconvocation of 1922 
makes the affair a fait accompli. And yet, inasmuch as the 
question affects the foundations of the Republic, it cannot but 
be reviewed and discussed, so as to arrive at a proper solution 
of the question. 

It has been witnessed that the Provisional Constitution 
stipulates that t he Constitution of the Republic of China should 
be adopted by the National Assembly^ and that the Organiza“ 
tion and Electoral Law of August 10, 1912, further provides: 

1, Arfe. 54, Provisional Constitution, China Year Book, 1914, p. 464, 
/ < 130 ) 
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,‘^Tho diuftin^ of the ■ Constitution of the Republic 
shall be undertaken . by a Committee composed of equal 
riiiiiibers of members elected from each Chamber, 

Constitution of the Republic shall be adopted 
by' both Chambers, sitting jointly.' Du ring such joint 
sessions the Chairman of the Senate shall preside, and the 

- Chairman of the House of Representatives shall be Vice- 
Chairman. A quorum shall consist of tv/o-tliirds of the 
total number of members of both Chambers, and a" majority 
consisting of at least three-fourths of the members present 
shall be necessary to arrive at any decision (Arts. 20 and 
. , 21).^ ,, 

In pursuance of these stipulations, it will be recalled, the 
Parliament came into being in April, 1913, and at once ajspointed 
a committee of sixty of equal numbers from each House to sit 
ill the Temple of Heaven to draft the Permanent Constitution. 
Prior to this, it is also to be remembered, toward the end of 
February, 1913, Yuan Shih-kai received a memorial submitted 
by many of the llilitary Governors containing a bill for the 
oiganizatioii of the Constitution Drafting Committee, proposing 
that the committee should consist of eight representatives 
appointed by the National Assembly, six from the Cabinet, two 
each by the Military Governors of each province, and one eacli 
by every Provincial Assembly, which was immediately challenged 
by the Kiiomiiitang leaders and rejected without even the 
formality of a reference to a committee of the National Council.*" 
The outcome of this procedure was known, — ^and what was 
expected, — how the Constitutional Drafting Committee of the 
Parliament sat behind closed doors, how they refused to admit 
the delegates of the Chief Executive who sought to explain his 
views, how they produced a Constitution eoneentrating all the 

2 , Tlie Organizatioji and Electoral Laws of Aiigiist 10, 1912, CMiia 
Year Book, 1911, p. 4(>H 

3, China Book, 1914, p* 540, * 
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supreme powers in its ov/n hands and relegating the executive to 
a, more or less weak and subordinate position. The Parliament 
was armed with all the fierce weapons' of the vote, of want of 
confidence, interpellation mid coinpulsory ' reply, impeachment, 
interpretation of the Constitution, control of the budget,, and 
. approval of the appointment of tlie Premier, all tending toward 
the control, and, in extreme cases, the destruction of the execii-' 
tive. And j^et the Chief Executive, ivhile given the powers of 
suspensive veto, and the use of the budget of the previous j'ear. 
ill monthly proportion in case of non-action on, or rejection of, 
the budget of the j^ear, was nevertheless deprived of the use of 
the powDr of dissolution without the concurrence of two-thirds 
or more of the members of the Senate, which, in the light of the 
French experience, and as the Senate was also to be a popular 
House, w^as tantamount to a denial of the power. Thus, when 
a vote of want of confidence was passed, he had either to 
dissolve the House of Representatives, v/Iiicli, as we have seen, 
he could not do, or else he had to dismiss the cabinet ministers, 
which would be his only alternative. Thus by wielding the 
power of the vote of wmnt of eonfidence7 the Parliament could 
make and unmake the cabinet almost at pleasure, and the Chief 
Executive, being bound hot to act without the comitersignature 
of the cabinet ministers and to appoint the Premier only with 
the a^pproval of the House of Representatives, would virtually 
be deprived of all executive powders and the Parliament in the 
end would usurp the executive power through the dictation of 
the cabinet. The fact that the President was to be elected by the 
Parliament and had to seek the favor of the two Houses for re- 
election would further practically render Mm a slave and 
subordinate without any capacity for leadership and initiative.^ 

4- For the text of the Draft of the Katiooal ConRtitiition, pee China 
Year Book, 1914, p. 491 et seq., particularly Articles 4 ^ 42, 43, 44, 47, 51, 
75, SO, 81, 82, 92, 98, 101, 103, 
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; It is well known, that; because of the audacity of the OM 
Paiiiaraeiit and the unfairness of this procedure and particu-. 
Marly because of h.m resentment OFer the reduction of the executive, 
■ power to impoteiicy and subordination and over the provision 
of a committee of the National Assembly to watch the executive 
during recess, Yuan Shih*kai, after having suppressed the 
Kiiomintaiig Rebellion of the summer of 1913, and procured 
the election of himself as First Permanent President, expelled 
the ICiiomintang members from the Parliament and dissolved 
its party organization, thereby virtually incapacitating the 
legislature for the lack of a quorum to function, v/hich was 
indefinitely suspended in January, 1914.® 

The opposition having been cleared and crushed, the 
pendulum of reaction swung to the other extreme. It will be 
recalled that Yuan Shih-kai convened a Constitutional Council 
and brought forth the Constitutional Compact of May 1, 1914, 
supposed to be provisional. Just as the Old Parliament vested 
the lion’s share of supreme power in its own hands without due 
regard to the executive, so in this Compact the President vested 
the major portion of the supreme power in his own hands, 
leaving the legislature to play the part of the second fiddle. 
The Chief Executive armed himself with the pow-ers of absolute 
veto and dissolution with the concurrence of the Council of 
State which was his own creature, the protection of the use of 
the budget of the previous year in case of non-action or rejec- 
tion of the budget of the year, the iDOwer of the declaration of 
war and conclusion of peace, the increase of the quorum and 
vote for the impeachment proceedings to a three-fourths or 
more vote of a four-fifths attendance of the total memberships 
the omission of the requirement for the approval of the legislature 


5. See chapter on The Triumph of the Eepublic. 
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for all aj3|3oiiitriieiits includiug tlia^t of the Premier, or the 
cabinet riiiiiisters, or other ci'rii and military clilcers, and the' 
absolute or independeiit control over the. expenses for the army 
and Y/hat is worse, as we have seen, in the Piresidential. 

Succession Law, he made himself- practically dictator for life' 

■ with the power to recommend his own suocessor.” As ' regards’ 
the framiiig and adoption of the Permanent Constitution, as we 
also recall, the drafting \Tas to be done by a Committee of Ten 
elected by the Council of State, MS' own creature, and' the^ 
ratilicatioii was to be obtained through the .convocation of a 
National -Citizens’ Coiive.ntioii.'^ 

It needs no repetition to state that the reaction, from, 
the Chief Executive w^ent to the other extreme, and, finally 
having failed in the monarchical attempt, brought about his 
downfalL It wall also be remembered that a’fter the dep^/th- of 
Yuan and the coilapsa of the monarchical revival, the Kiioniiii-. 
tang Party came into popular favor a^gaiii, the Provisional 
Constitution of .’K'anl<ing was revived, and the Old Pa^iiiament 
reconvoked. As the situation reverted to that of 1913, the 
outcome was exactly the same as before, repeating the history 
of the previous years. Smarting under the deadly blows of 
Yuan Sliili-kai and cherishing the vivid, necessity of subjugating 
the executive, the draft of the Pennauient Constitu’tion, based 
as it was on the old draft of 1913, again revealed the arbitrary 
investment of llio lion’s share of the supreme powers in the 
legislature. This time the revengeful spirit of the Kuomintang 
members made the draft only more detrimental to the executive. 
The Chief Executive, as we recall, vms deprived even of the 
veto power, and of the use of the power of dissolution by the 
req^uirement of the concurrence of the Senate, also a popularly 

6, See chapter on The Eeturn of Monarchy, 

7, Sea chapter on The Return of Monarchy. 
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/ elected body/ Tlie result 'is well 'known: tlie executive party, 
fy or. tJie .Nortliem Military Governors, threatened by the imminent 
loss of position through the contemplated unfavorable change 
of cabinet, brought about the dissolution of the Old' Paiiianient' 
for the second time.'^ 

It is needless to continue the review of the experience of 
t the last decade in relation to the drafting and adoption of the 
Permanent Constitution. From the above account it is clear 
tliat, as long as the Permanent Constitution should be drafted 
and adopted by either the Parliament or the Executive alone, 
the inevitable consequence would be the investment of the 
lioips share of the supreme powers in its own hands without 
due regard to the needs of the other. • The Old Parliament was 
given twice the oportunity to diaft and adopt the Permanent 
Constitution, and twice did it fall into the temptation and 
pitfall of giving an undue share of the supreme authorities to 
itself, necessitating the extreme reaction of dissolution from the 
executive part}^ Now the Old Parliament is again given a 
third chance to draft and adopt the Permanent Constitution 
through the military triumph of General Wu Pei-fu. Whether 
it will repeat the same errors as it did twice before, it remains 
to be seen ; but it is quite safe to state that no sanguine hopes 
can be entertained, in the light of the past experiences of 1013 
and 1916-1917, that a fair distribution between the executive 
and the legislature can thus be made, unless the Kuomintang 
members dominating the Old Parliament change their policy and 
convictions. Yuan Shili-hai. had the supreme opportunity in 
1914-1916 to drait and adopt the Permanent Constitution, but 
he made the same ,inistake';; he gave^ himself so , mucli powder 
that he practically made himself dictator for life and nnally 
ruined himself through the monarchical coup. 

8. See chapter on The Struggle over the Constitution, 
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Itis]3lain, tlierefore, that tlie lesson of tlie past e:?rperi“ 
eiices tericlies iis tliat' the drafting and adoption of tlie 
'Peniiaiient Constitution either by the Parliament, or by the 
executive alone, will not give the best result as to an equitable 
and v/orkable distribution of powders between the tv/o important 
branches of government. This being so, the question v/ill 
naturally be raised : V/hat is then the correct and proper pro- 
cedure ? Who is going to frame and adopt the Permanent 
Constitution, if not the Parliament or the executive alone ? 

The reply is that the people of China through a National 
or Citizens’ Convention should frame and adopt the Permanent 
Constitution. This conclusion is irresistible and inevitable 
from the point of view both of the practice and theory of 
constitutional government. Practically, we have already 
observed that it is impossible to secure a fair distribution of 
the supreme powders by the framing and adoption of the 
Permanent Constitution by either the executive or the legis- 
lature alone, and this especially so, when the legislature is tn 
control of one party and the executive the other. 

Theoretically, the new suggestion ventured is all the more 
essential and valid. The Chinese Republic, in accordance with 
the Nanking Provisional Constitution, has her sovereignty vested 
in the people and exercised through the agencies of the National 
Council or Legislature, the President, the Cabinet, and the 
Judiciary.^ That is, the Republic of China is founded on the 
I}rincip]e of popular sovereignty, or the sovereignty of the people. 
Ever since the abdication of the Manchu Dynasty, the sover- 
eignty has been transferred from the Emperor to the people. 
Both the abdication edicts and the Provisional Constitution 
stated this fact. 


V 


9. Article 2 and 4 o! the Brwisianal Constitution, see Appendix. 
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If the IlepiiHic of China is to be foimded on the fundamental 
doctrine o£ popular sovereignty, it is illogical and inconsistent to 
have the Permanent Constitution framed mid adopted by either 
the legislature or the executive alone. As the' Provisional Con- 
stitution states, the executive and the legislature are mere 
coordinate organs through which the people vested with the 
iTltimate power of sovereignty exercise their supreme rule. For 
one coordinate organ or agent to frame and adopt the Permanent 
Constitution is tantamount to vesting the sovereignty of the 
people in that organ alone. For the legislature to do so alone 
is to vest and exercise the sovereignty of the people, which is 
not proper, nor fair, nor conducive to the best laying of the 
foundation of the nation. Likewise, for the executive alone to 
do the drafting and adoption is to vest the sovereign power of 
the people in himself or his party, which is also unfair, improper 
and detrimental to the making of the new democracy. 

Neither the executive nor the legislature alone, should, then, 
have the right and authority to frame and adopt the Permanent 
Constitution alone. Whenever they do, they are liable to quarrel 
and fight over the lion’s share of powers as witnessed in the 
constitutional struggles and civil war of the last decade. The 
only escape and right procedure is to invoke the authority of the 
master — the sovereign j)eople — and let the sovereign frame and 
adopt the Permanent Constitution, and apportion the equitable 
and adequate share of supreme powers to each of the branches 
of the government, the legislature, the executive and the judi- 
ciary. Thus, and thus only, can the executive and the legisla- 
ture be saved from quarrels and struggles over a fair distribution 
of supreme powers, and thus, and thus only, can the Republic 
of China be truly founded on the doctrine of popular sovereignty. 

This suggestion and thesis has, moreover the support of 
the illustrious precedent of the American constitutional history. 
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Tlie article of tiie coiifederatioii vested the power of amendment 
only in the Congress of the 'Colonies, and this only by a- 
nna'iiimoLis vote of the thirteen' colonies. Legally .and strictly 
speaking, : the Congress of the Confederation alone had the con** 
stitiitioiial right to amend, or revise, the Articles of Confedera- 
tion, or, if it chose to do so, to frame and adopt the Permanent 
Constitution of the United States of America. But the Ameri- 
can people asserted their right and claimed that the sovereign 
people should ordain and esta-blish the Constitution^®' As a 
consequence, ciuite contrary to the procedure of the time, 
they instituted the Extra-legal Convention of Philadelphia in 
1787 and framed the Constitution througii the people’s delegates. 
What is more, considering the impracticability of unanimous 
vote for amendment as provided in the Articles of Confedera- 
tion,^- they stipulated the requisite ratification by nine out of 
the thirteen colonies as being sufficient for adoption.”^® 

With this illustrious precedent of the United States as our 
example, we can, therefore, pin our faith on the conclusion that, 
to be consistent with the doctrine of popular sovereignty and 
to save China from civil war and constitutional struggles between 
the legislative and executive parties, the framing and adoption 
of the Permanent Constitution by the National Citizens’ Con- 
vention is the only logical and popular procedure. Save for 


10, The preamble oi: the United States Constitution reads: the 

people of the United States, in order to form a more perfect union, estab- 
lish justice, in sure domestic tranquillity, provide for the common 
defense, promote the general welfare, and secure the blessings of liberty 
to ourselves and our ])rospcrity, do ordain and establish this Constitution 
for the United States of America.^* 

11. Also see Madison Papers, Vol. ii, p. 796, session of June *5. 

12, Art. nu, Articles of Confederation, Max Farrand, The Beaming 
of the Constitution, p, 223. 

13. Of, Charles P>orgeaud, Adoption and Amendment of Constitutions, 
tn^nslated by Charles D. Hazen^ p. 131, "et seq. 
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this a recurrence of the unfair distribution of the supreme powers 
and consequently of dissolution and civil war is almost un- 
avoidable. As to the organization and procedure of the proposed 
National Convention, it is reserved for separate treatment in a 
subsequent chapter. 

This being the only logical and proper procedure, the practi- 
cal question will be raised : How- and whether the Old Parlia- 
ment would be willing to let go its supreme task and opportunity 
and permit the convocation of a National Convention for the 
making and adoption of the Permanent Constitution. The 
answer is: The Old Parliament is onty one of the coordinate 
organs or agencies of the government and it has no right to 
resist the demand of a higher authority- — the sovereign people — 
from wliom it derives its powers and in w^hom it has its being. 

To deny the sovereign people to hold their National Convention 
and frame and adopt the Permanent Constitution is to deny the 
sovereignty of the people and the authority of the master. Upon 
the demand of the people, it is the duty of the Old Parliament 
to 3deld the function and to let the sovereign people assert their 
owii authority and la}^ the foundation of their own democracy. 

Li this connection it is again pertinent to cite the precedent 
of the American Constitutional historjr. The Congress of the 
Confederation had undoubtedly the legal right to amend or revise 
the Articles of Confederation, and, if it chose,’ to frame and 
adopt the Permanent Constitution of the United States of 
America. Yet upon the adoption of the scheme of the Con- 
stitutional Convention of Philadelphia, it voluntarilj^ jnelded 
and sanctioned the framing of the Constitution by the Philadel- 
phia Convention.^ 

14. The Congress of the Confederation passed a Resolution in 1787, 
ill favor of a Convention, embodying the suggestion of the Annapolis 
report as to the time and place,— -Max Farrand, The Framing of the 
Constitution, p. 11. . 


CHAPTER. XI 


THE PERILS AND THE SALVATION 

A survey of uiodern Cliinese history and critical analysis of 
the present political conditions will not be complete without a 
presentation of the perils confronting the Chinese nation and 
the means of salvation. 

It is unnecessary to say that the perils confronting the 
Chinese nation arise largely from the fact that she has so 
suddenly skipped from an absolute autocracy to a republican 
democracy without the favorable period of necessary preparation 
and laying of foundations. As a consequence, she is face to face 
with the problem of maintaining a republic under unfavorable 
conditions, with all the necessary foundations ilHaid, or 
inadequate, or, in some cases, even entirely lacking. 

One of the fundamental requisites of a successful repubMo 
is the education of the people, so that all the people can have a 
good conception and understanding of the government and the 
problems of the nation. And yet China has only about ten 
per cent or at most twenty per cent of the people literate, and 
about from ninety to eighty illiterate. The general mass of the 
people has not as yet an adequate conception and understanding 
of a republican form of constitutional government. Added to 
this is the inadequacy of the press and newspapers. While there 
are newspapers in large cities and treaty ports, there is a genera^ 
lack of these important agencies of i)olitical education in the 
interior and rural districts. 

Another fundamental requisite of a successful republic is the 
possession of political experience by the people. And yet the 
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Chinese people cannot be said to have adequate political experi- 
ence to insure a successful operation of the Republic. While 
gifted with a good stock of common sense and having experi- 
ence ill village government, guild associations, chamber of 
commerce meetings, they have not nevertheless been accorded 
the privilege of participation, under the Manchu regime, in 
municipal government, nor have they had the opportunity of 
practicing self-government through church and other social 
organizations, as found in the West. 

Another fundamental requisite of a successful republic is 
the presence of political parties to evolve popular will, har- 
monize the executive and the legislature, and lead and educate 
the people in political questions. And yet in China there 
cannot be said to have existed two or more well organized 
parties with competent and experienced leaders and well 
formulated platforms. The Kuomintang, supporting the Old 
Parliament and Provincial autonomy, and the Northern 
Military Party, with the cooperation of the Chiaotang Clique 
and the Chinputang, supporting the executive and a strong 
central government, are the onty two parties in existence, and 
yet both of them have no deep roots in the people, nor popular 
followings, but are largely composed of those interested in 
governmental positions and appointments. 

Another fundamental requisite of successful republic is the 
presence of a certain unwritten code of constitutional morality 
governing the conscience of those playing the game of politics, 
such as the rule and self-control of the majority, the submission 
of the minority, the toleration of opposition. And yet in 
China the code of constitutional morality is not as yet 
sufficiently learned, nor reinforced by traditions, and it has 
to be inculcated into the consciousness and conscience of the 
people, particularly statesmen and politicians, As illustrations. 
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tlie Kiiomiiitang, instead of seeking power and popular support 
through legal and peaceful procedures, such as the impeaclimeiit 
of tlie Pi’esideiit for iinconstitiitionai acts, f)referred to raise the 
rebel ikai of the siimnier of 1913, resorting to illegal and warlike 
measures wiiicli are alwaj^s to be shunned as far as possible in a 
republic. Similarly, Yuan Sliih-kai, instead of tolerating the: 
opposition and seeking adjustment through legal and peaceful 
procedures, because of the implication of the Kiionaintang 
parliaiiieiitarians in the rebellion of 1913, expelled them from 
the' parliament and proscribed the Kiiomintang organization. 

Another fundameiitai requisite of a successful republic is 
the character or public spirit of the people. Where the people 
are not public-spirited or not sufficiently so, a rejiublic is 
almost always attended with little success. In other words, 
the siiceessfui operation of a republic requires a certain amount 
of genuine interest of the peo|)le in governmental affairs. And 
yet in China, public spirit is not sufficiently cultivated or 
fostered. Because of the severity of the struggle for existence, 
the lack of participation in governmental affairs, and the 
individualistic tendencies of the old system of education, public 
spirit is yet a lamentable want, and individualistic spirit, or 
the lack of ability to cooperate and interest in public affairs, is 
still cominon. 

Another fundamental requisite of a successful republic is 
citizen soldieiy. That is, citizens must be able and willing to 
fight for their rights and wishes, if necessary. While this 
requisite, under favorable circumstances, may not be indispen- 
sable, its presence is a potent assurance of a successful republic- 
And yet in China, the people have not been trained to fight for 
their rights and liberty. The ■Chinese Revolution was not so 
much brought about by the success of the arms of the people, 
by the fortunate revolt of ^the government troops who 
.. ^ ... . , ..... ., .. . ........ .^.. . ... ....... . . .. . .. ... :.. . .. .. .. .... ■ ...... 
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cliampioned the cause of the people, and also by tlie moral 
pressure of public opinion of the educated Diiiiority. The 
defeat of the 'monarchical coup was not consummated by the 
■arms of the people, who were mute and patient-suffering, but 
again by the lucky revolt of the government troops in Yunnan 
and the Southern Provinces. Had it not been for the revolt 
and defection of the government troops, the Chinese Revolution 
of :i 911 would not probab'ty have succeeded, 'and Yuan Shih- 
kai would probably have made himself emperor. 

Anotlier fundamental requisite ' of a united Republic is the 
system of communications, particular^ with respect to railways 
and good roads. Wherever the Chinese . .railways have been 
constructed, the Ccuitral Governineiit has been able to "assert its 
authority and hold the Provinces together, but where rail way Sj 
or other good loads, are absent, the Centra-i Government has 
not yet been able to enforce unification. It is largely because 
of the lack of railways from the Central China to the South- 
western Provinces that these latter Provinces can declare 
independence and remain outside of the union for any con- ' 
siderable length of time. 

In addition to the inadequencj/- and, in some cases, lack of 
the essential foiiiidations ' of a successful republic, — namely, 
education, pGiitical experience, political parties, constitutional 
moralitj', public spirit, citimi soldiery, communications,— the 
Republic is confronted with a precarious structure and opera- 
tion of the existing government. It is doubtfiir whether the 
governioent so p,recarioiisly constructed, as we shall presently 
see, can weather the storm in a sea already so unfavoiably 
and perilously set by the building of a rexjiiblic on almost a 
foundation of quicksand. , 

The executive power is Tveakened to such an extent that 
the mandates of the President, practically do not go beyond 
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the forbidden walls of the capital. Tha^t is^ the execiitivOj 
supposed to steer the ship of state, lias aJready lost the control 
of the helm, with the ship drifting and tossing in the stormy 
and perilous sea. In his place, the real powers of the executive 
have fallen into the hands of the Tuchuns, who rival one with 
another and rule the nation almost as independent lords. In 
their rivahy and struggle for supremacy, they maintain large 
hordes of troops, more than what the revenues of the govern- 
ment can afford, resulting in heavy drain on tl)e National 
Treasury and frequent mutiny, looting and burning, for want 
of paj?", at the expense of the innocent people. What is worse, 
in their rivalry, as w’-e have seen, they form combinations and 
counter-combinations, dividing China into rival kingdoms and 
plunging lier into constant civil war. The administrative 
system, deprived of the ancient system of civil examination 
for appointments, has faJlen into the mire of favoritism, inef- 
ficiency and abuse, necessitating the meritorious and ambitious 
to join the opposition or revolutionary party and fight for 
recognition. 

The fundamental industries of the nation, the railwe^ys 
and important banks, the vital necessities of economic life, 
having fallen under the control and operation of the govern- 
ment, the control of the Ministry of Communications lias been, 
and wall become, the center of political storm and struggle in 
Chinese politics, thereby introducing the curse of money power 
into politics wliich is always to be dreaded in a sound 
democracy. Tlie parliamentary control of finance having been 
thrown overboard, the government, prior to the formation of 
the New InternationaJ Banking Consortium, w^ent a-borrowing 
ill foreign markets, placing the revenues and otlier national 
assets under the perils of foreign foreclosure. The judiciary 
being yet ia its youth and having as yet to establish its 
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independence and prestige, life, liberty and property has not 
been accorded sufficient security. 

Such a government so precariously constructed and 
operated, in the midst of such unfavorable and ill-prepared 
circumstances for a successful republic, cannot but give rise to 
'ominous forebodings as to the future. A ship, without a 
rudder and steam and with the crew^s struggling for control and 
supremacy, drifting and tossing in a most stormy and danger- 
ous sea, canaot long endure. Neither can a house rested on an 
unsound or inadequate foundation and with the servants 
divided and struggling among themselves and the masters 
helpless. So cannot the Chinese Republic, except by a special 
act of Providence or for some unforeseen force. 

Internally, as we have seen, the Tuchuns and Super-Tuchuns 
v/ill struggle for supremacy, rivalling with one another in army, 
power, wealth, and influence, and dividing China into several 
w^arring kingdoms. On the eve of every election of President, 
it is apprehended, the Tuchuns will marshal their power, and 
the pownrfui ones will attempt to manipulate the election, either 
by intimidation or bribery, and, failing in this, will actually 
fight for supremacy and presidency. Upon the dismissal of a 
Tucliun, it is further feared, the affected one, instead of submit- 
ting, will resist with force and declare the independence of his 
Province. The finance of the nation will degenerate from bad 
to worse, the vast hordes of the troops of the Tuchuns literally 
eating up whatever revenues there are for the National Treasury, 
so much so that the nation will be virtually brought to the 
verge of iiisolv'ency and bankruptcy. 

Externally, as bankruptcy stares in the eyes of the Chinese 
nation and the foreign obligations fan into arrears, the foreign 
Powers will probably be compelled to intervene eventually in a 
concert. Notwithstanding thb solemn covenant of the Nine 
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•Power Treaty ; Februar}? 6, '1922, to respect China’s sovereignty 
and jiidepeiideiice and provide the fullest and mostuiiembarrassed 
opportunity to develop and maintain for herself an effectix^e and 
stable government the foreign Po\rer.s did not pledge absolute 
abstention froni intervention, regardless of tlie conditions in 
China and loss and injury of the foreign interests and violation 
of tready rights, but simply obligated themselves to stand aside 
and let the €'hi.iiese have the fullest opportunity of development 
a.nd self-government, as long as foreign interests and treaty 
rights are not violated. Otherv/lse they will bo compelled to 
intervene in a concert, pledged as they are to communicate with 
<>ne another fully and frankly whenever a situation arises involv- 
ing the application of the provisions of the Nine Power Treaty," 
which cannot mean anything else than a concerted intervention 
if thej^ so agree to undertake. Withdrawing their recognition 
from the Chinese government, they will demand the institution 
of an international receivership or debt commission to clear the 
foreign obligations. Should such an hour ever happen, the 
finance of China would pass under international control, the 
political independence would be lost, and China would not come 
out of the bondage of foreign control until many yeai\s to come. 

Such being the rocks of perils toward which the Chinese 
ship of state is heading, the question is natually raised : What 
are the ways to save the nation ? 

To do so, it is necessary first to mend the faulty structure 
and operation of the government and then build up the founda- 
tions essntial for the success of the Republic. 

First, in the place of the much weakened and humiliated 
Chief Executive, and the dominant military satraps in the 

2, M J, Bail, The Foreitrn Relations of China, new edition, 19*22, p. 
472*, Sen. Doc. 124, f>7-2, p. 29; Sen. Doc. 126, 67-2, p. 451, p. 895. 
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provinces, a strong Chief Executive, preferably in the person of 
the President,-^ should be instituted and supported, gathering 
into his haiids the necessary proportion of the military and 
financial powers now scattered in the hands of the Tuchiins and 
Su])er-TiiGhiins, dis]:)anding the superfluous troops and creating a 
national armj^ for defense. That is, a strong and capable captaih 
should be placed at the helm of the state with the requi*sit6 
])owers to discharge his supreme tasks. Except for this there 
is no way, as we have seen, of abolishing the Tuchun system; 
and there is no hope for the salvation of China. In connection 
with this, it should not be overlooked that the administrative 
system, particularly with respect to the government railways 
and banks, should be regulated by an efficient civil service 
system based on merit so as to avoid corruption and blight of 
spoil system. 

With the institution of a strong Chief Executive or Presi- 
dent, grave dangers will yet attend his election or succession. 
Under tlie present unsatisfactory conditions, no plausible solution 
can yet be founded for the election of the President, which is 
bound to become tlie most difficult and almost inisoluble problem 
of the Chinese Constitution, a fuller treatment of which question 
is given in a subsequent chapter on the Executive : His Election . 
Meanwhile, suffice it to say that, before the foundations of the 
^Republic are firmly laid, the Chinese people will have either to 
make some s])ecial arrangement for the election of the President, 
or else they will virtually almost have to be prepared to endure 
the suflerings consequent upon the general commotions, dis- 
turbances, if not actual fightings, attending each presidential 
election. 

Second, there should arise two strong political parties^ well 
represented in the Parliament, with roots in the people, one 

I i ‘1 See chapters Oil Cabinet VS, Bresidential System. 
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supporting the executive v/ith a majority in the legislature, the 
other serving as opposition to watch the acts of the executive, 
and his party. Forecasting the issues around v/hich the two 
great parties can build their strength, it is possible and probable 
that one party will support a strong executive with the 
Presidential system, a centralized government, election of the 
President by the people, drafting of the Permanent Constitution 
by a National Convention, appointment of Provincial Governors 
by tlie President, and the other, a strong Parliament with the 
cabinet system, federal system v/ith provincial autonomy, elec- 
tion of President by the Pailiament, drafting of the Permanent 
Constitution by the Parliament, election of the Provincial Gov- 
ernors by the Provincial Assemblies or people. The rise of such 
two great parties, with capable leaders and firm roote in the 
people, will put China on a well balanced and safe course of 
constitutional development, benefiting the nation with a com- 
posite result of the best of the two parties. 

Third, there should be developed and established a com- 
petent and independent judiciary c As common courts are the 
chief bulwark of life, liberty and property, and arbiter of elec- 
toral controversies, they constitute an absolute essential of a 
successful republic. As courts have ofteir been engines of 
despotism and tyranny unless sej)arated from the executive and 
administration by the necessary securities of independence/ it 
should be a cardinal principle of constitutionalism to keep the 
courts as independent and unpolluted by partisan politics as 
possible. 

Coming now to building up the foundations of the Republic, 
the first task is to educate the people through public schools, so 
that the people can all read, write, peruse newspapers, and 
understand the theory and practice of a republican form of 


5. See chapter on The Judiciary; Its Independence and Functions. 
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constitiitional government, and so that the will of the people, 
which is the basis of any popular government* can be intelligently 
expressed and articulated. 

The second task is to give the people political experience 
by affording them opportunities for participation in government 
affairs. In particular, in local government, they should be given 
as full a share as feasible, so that they can learn the art of self- 
government from the bottom, and the Chinese democracy can 
be built up with security and thoroughness. 

The third task is to inculcate and foster the virtues of con- 
stitutional morality. They should be taught the lessons and 
ideals of the rule and self-control of majority, the submission of 
minority, the tolerance of opj)osition, sportsmanship in j)olitical 
games, etc. Social organizations, academic activities, govern- 
mental participations in small scale and under olBicial supervision, 
all tending toward the cultivation and fostering of these virtues, 
should be encouraged. 

* The fourth task is that genuine and unselfish public spirit 
must be developed. The success of a republic is almost directly 
proportional to the possession of public spirit and inversely 
so to the prevalence of individualistic and selfish tendencies. 
All academic activities, social institutions, religious and fraternal 
organizations, and governmental participation, conducive to the 
growth of public spirit, should be encouraged. 

The fifth task is to create a citizen soldiery under proper 
supervision. The Chinese people should be trained in fighting, 
that they can protect their rights, enforce their wishes, and 
become the real masters of government. The most successful 
republics have been those whose citizens can bear arms, such as 
Switzerland. To correct the conditions of supine helplessness in 
the face of military despotism or tyranny, citizen soldiery is a 
potent remedy, • 
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' The ■ sixth task is to establish as many means of com- 
miiiiicatioii as possible, ' |>articulaiiy as regards -railways and 
roads. The Hankow-Canton Railway should be coiripleted as 
soon as possible, so that Canton may not always be a seat of 
secessionist. Another railw^ay to Yunnan should be immediately 
constructed so as to hold that distant- Province in the orbit of 
the Chinese nation. The Hankow-Szechuan Railway should 
likewise ' be completed as early as possible. Good roads and 
strategic and important railways should be constructed so that 
China can be knit together bj^ a network of railways and roads 
and a union of the four million square miles and four hundred 
millions of souls can yet be a physical possibility. 

In conclusion, it is to be stated that in saving China from 
the perils of chronic disorder, civil war, bankruptcy, and 
foreign intervention and control, arising out of the inadequacy 
03 ’ lack of the foundations of a successful republic and of the 
precarious structure and operation of the government, the 
solutions lie in the institution , of a strong executive preferaMy 
in the person of the President, the rise of two great popular 
parties, the establishment of an independent judiciary, and the 
laying of the necessary foundations in education, political 
experience, constitutional morality, public spirit, citizen soldiery 
and communications. 
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CHAPTER XII 


CABINET VS. PRESIDENTIAL SYSTEM: \ 
CABINET SYSTEM 

Having concluded our work in Book I with reference to 
an account of the modern history of China and a critical 
analysis of the grave political problems confronting the nation, 
we will now commence the second j)ortion of this study as to 
the vaiious f undainentai constitutional questions, with a view 
to contributing helpful suggestions to the formulation of the 
Permanent Constitution, and, when it shall be adopted, to a 
comparative unclerstanding of the same and probably to the 
framing of amendments in future. 

One of the fundamental problems of constitutional govern- 
ment is the harmony between the executive, the enforcing 
organ, and the legislature, the formulating organ, of the will 
of the public. Much of the success of a constitutional govern- 
ment depends upon the solution of this vital problem. Eor 
the government must be able not only to formulate public 
will, but sIkSo to enforce it. One without the other is futile. 
The legislature cannot have public will formulated by itself 
executed and enforced without the concurrence and cooperation 
of the executive. Neither can the executive enforce public 
wiU or law, unless he be despot or autocrat, without the 
concurrence and cooperation of the legislature. Hence, the 
harmonious relation between the executive and the legislature 
is always one of the most fundamental problems of constitu- 
tional government. 

In modern Chinese history, which we have just traced 
and analyzed, the conflict between the executive as represented 

r W1 ) 


152 MODSRIS"; DEMOCBACY m CHIKA 

first by • Ytiaii Sliili-kai, and then by his followers, or the 
hlorthem Militaiy Party, and the legislature, as championed 
by the liiiornintaiig members who happened to control the 
Houses, has become one of the crying sores of the Chinese 
body politic, the solution of which awaits Chinese, statesmen. 
It i,s needless to reiterate, which we have- seen before, that the 
successive dissolutions of tJie OH Parliament, first in 1913, 
and then in 1917, was due to the irreconcilable conflict betw^een 
the executive part}?- and the legislature, the second of w^hich 
dissolution plunged China into Civil War. 

In this struggle for a plausible solution of the great 
problem of the relation betv/een the executive and the 
legislature, the Kuomintaiig advocated the cabinet system, 
and the Northern Military Party is more inclined to the 
presidential system, although, after Yuan Shih-kai’s death, it 
WBS compelled to adopt the cabinet system because of the 
revival of the Nanking Provisional Constitution, — which pro- 
vided for the appointment of a Premier^ 

In view of the historic significance of this controversy 
over the cabinet or presidential system of government, let us 
study the problem dispassionately and scientifically, observing 
the characteristics, merits and disadvantages, and prerequisites 
of each system, with a view to their adoption and application 
to the Chinese conditions. 

In the political experience of the modern states in 
attempting to solve the fundamental problem of the harmoni- 
ous relation and cooperation between the executive and the 
legislature, several typical systems have been evolved, the 
Soviet Council of People’s Commissars, the Exeentive Council 
System of Switzerland, the cabinet system and the presidential. 

1. Article 43, Provisional Constitution, China Year Book, 
p* 463, 
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The Soviet System Is the most recent and novel. It 
consists of a jiyramid of local Soviets built one upon the other 
until there is the All Russian Congress, which, representing all 
the electorate, is invested with the ultimate powers of sover- 
eignty. This All Russian Congress creates a Central Executive 
Committee not exceeding two hundred members, to serve as 
legislative and supervisory body. Subject to the control by 
the Congress, this Central Executive Committee has full charge 
of the affairs of the state, but to facilitate the performance of 
executive and administrative tasks, it creates a Council of 
People’s Commissars, wliich is tantamount to a ministry of the 
heads of the departments.^ As this is a new invention or 
mutation in the evolution of government and awaits time and 
history to demonstrate its merits and faults, it ivS wise merely 
to give the system a mention here and to turn our attention to 
the more settled and tried types of governmental systems, so 
that experience may be our guide and lamp. 

The Executive Council System of Switzerland consists of 
a small Administrative Council chosen by the legislature for a 
short term of years, a legislature of two Chambers not subject 
to dissolution, and popular legislation by referendum and 
initiative/^ The National Assembly chooses and controls the 
Federal Council which administers the government. The 
people watches both the Federal Council and the National 
Assembly and can overrule them, if necessary, by popular vote. 

The Swiss System has the advantage of the concentration 
of powers, the stability of the executive, and the effectiveness 
of popular control, but it is adapted only to the peculiar 


2. The Russian Consfcitiition, The Nation, January 4, 1919, p. 8 et 
seq. ; Ogg, The Governments of Europe, Revised Edition, 1920, p. 751, 

3, Boyce, Modern Democracies, Vol. n, p. 463; also see Brooks^ 
Government and Politics of Swisserland, 
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situations of Switzerland, the small size of the nation, long 
political experience of the people, relative seoiirit}/- of the 
nation from foreign aggression, and small distraction of party 
strife. That the Swiss System is unsuitable to China is 
evident. The large size of the territory, the want of a high 
degree of political experience, the high pressure of foreign 
aggressions, the intensity of party strife, — coupled with the 
historic tradition of a single-headed executive and the necessary 
indefiniteiiess of reponsibility, inefficiency and cumbersomeness 
of a plural executive, — ^render the Swiss System well-nigh 
inapplicable to China. 

The cabinet system consists usually of a titular head of 
the state, either elective or hereditary, who is not responsible 
to the legislature, and a Prime Minister and the cabinet, 
generally composed of members of the party or parties in 
control of the legislature, who are the actual executive of the 
government and responsible to the parliament. With this 
system, the President or the Crown, as the case may be, is 
relegated to the background and becomes a titular or ceremonial 
head without the real executive power. The premier becomes 
the actual and responsible head of the government. The 
cabinet and the Premier hold office as long as they hold the 
confidence and support of the majority of the legislature, 
usually the more popular Chamber. As soon as the Premier 
and the cabinet lose support, generally indicated by a vote of 
want of confidence or a refusal of a government measure, the 
cabinet either resigns, making way for the successful opposition 
to reorganize the cabinet, or else dissolves the House, if it has 
the power, appealing to the electorate for a fresh election. If 
the electorate supports the ministry and returns a majority 
for its support, the cabinet remains in office. Otherv^^ise it 
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The cabinet system is generally brought about by the 

IcgislatiTO control of the budget, the counter-signature of the 
acts of the executive, and the concurrence of the legislature for 
tho appointment of the cabinet ministers. With the control o 
the budget, the legislature can refuse to sanction revenues or 
appropriations, until certain grievances are redressed, whicli 
was effectively used in English constitutional history, or mitil 
certain obnoxious ministers are dismissed and more satisfactory 
ones appointed. With the requirement of the counter-signature 
of the acts of the chief executive by the cabinet ministers and 
the approval of their appointment, the legislature can refuse to 
concur in cabinet appointments, or impeach and dislodge those 
ministers unacceptable to the legislature by virtue^ of the 
assumption of responsibility as arising out of counter-signature, 
or manifest their opposition by interpellations, denunciations, 
and refusal of measures. 

In Great Britain, the cabinet has the power of dissolution, 
tso nowadays a ministry almost invariably prefers dissolu- 
tion and fi-esli election to an uncontested resignation. The 
worries, expenses and chances of losing seats in the Parlia- 
ment, as consequent upon dissolution, render the legislators 
more amenable to the leadership of the executive and less anxious 
for a trial of strength and contest of argument before the 
electorate. 

In France, the cabinet cannot dissolve the Chamber of 

Deputies without the concurrence of the senate. As a conse- 
quence, the power of dissolution has not been invoked except 
once, that is,'in 1877. Because of this deprivation, the cabinet 
must resign upon a withdrawal of the support of the majority, 
and has no means of appealing to the electorate through dissolu- 
tion. The consequence of this aiTangement is the comparative 
weakness of the French executive in relation to the legislature. 


' IM ' DEMOCRACY OT CHINA 

and the coiistant necessity of keeping the majority in good 
favor by appropriation of patronages and other subservient 
services. 

From the French and British practices, it can be dis- 
cerned that it is the power of dissolution that gives the power 
and leadership to the cabinet, and that its absence renders 
the cabinet subservient and relatively weak in relation to the 
legislative majority. It is also seen that, for the best results 
of a cabinet system and to preserve the leadership and initiative 
of the executive, the power of dissolution is essential and its 
application often j^ields a more wholesome condition of govern- 
ment. It is further noticed that without the power of dissolu- 
tion the executive is directly responsible to the legislature only, 
and in case of a conflict, he has no recourse to vindicate himself 
before the electorate in a constitutional way; but, with the power 
of dissolution, the executive is responsible not only immediately 
to the legislature, but ultimately to the electorate, who is given 
the final authority to umpire the differences. Anticipating the" 
course of discussion, it can be further stated that it is the 
power of dissolution that contributes in a substantial way to 
the preservation of the integration of the legislative majority, 
which' ds so indispensable for the support and stability of the 
executive, for the fear of dissolution and the necessity of kee|)ing 
the majority in support of the executive tend to prevent party 
deflection or^HisifrbQgration. 

The cabinet, moreQver^jgSTorik^ when there are two, and 
only two, parties in the legislature, or the more popular house, 
one party holding the majority in support of the executive, and 
the other in opposition. This condition gives stability to the 
executive, and, when the ministry falls, the opposition, without 
any uncertainty or indefiniteness of succession, can step into 
, power. If, however, there should- be more than two parties, 
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■party sliiftings a-ncl combinations would necessitate the constant 
change of cabinet, resulting in executive instability and dis- 
continuity of policy. In Great Britain, for many years, there 
were only two great parties, and, as a consequence, the British 
cabinet, though changing hands between two opposing parties, 
had enjoyed a reasonable degree of stability and hence continuity 
of policy. In France, however, there being more than two 
parties in the Chamber of Deputies, the party shif tings and 
combinations are so constant that the French cabinet has not 
enjoyed so much stability as the British, but, on the contrary, 
has been subject to the inconvenience and disadvantages of fre- 
quent changes at short intervals, giving rise to a zigzag and 
intermittent progress of policy. In recent years, in Great 
Britain, furthennore, the tw'o-party system has gradually dis- 
appeared^ and third parties have aj)peared to disturb the stability 
of the cabinet ; for instance, the Irish nationalists and the Labor 
Party. Whenever moi^e than two parties exist, the cabinet has 
t5 be founded on the support of a combination of parties, 
generally b}?* the admission into the cabinet of the other party 
members and the establishment of coalition cabinets. Such 
cabinets, based on an unstable compound of two or more differ- 
ent parties, are generally of notoriously short life. Hence the 
existence of two and only tw^o parties has practically become a 
prerequisite for the successful operation of the cabinet system. 

The merits of the cabinet system are numerous, and also 
great, and it is probably because of its merits as w^ell as the 
imitation of the English system that accounts for the prevalence 
of the cabinet system in Europe* First, the cabinet system 
affords an easy and quick adjustment of confficts between the 
executive and the legislature. That is to say, it can bring about 
more readily and conveniently the harmony bet w^een the execu- 
tive and the legislature than the presidential system, ^In case 
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of conflicts either the executive must resign, thus giving way 
to the other ministers more in harmony with the legislature, or 
the legislature is dissolved, if the executive is given the power 
to do so. In the latter case, if the majority of the new legislature 
supports the ministry, the cabinet remains ; or else it resigns. 
In either case, the resignation or the dissolution will result in a 
new government with the executive and the legislature in 
harmony. 

Second, the cabinet system is more responsive to public 
opinion than the presidential. The cabinet changes as public 
opinion changes. For the cabinet depends upon the legislative 
majority, and the legislative majority, in turn, depends 
upon public opinion. To put it in another V;^ay, as public 
opinion changes, the legislature changes, and as legislature 
changes, the cabinet changes. Thus, the cabinet system is a 
delicate instrument which can easily detect the change of public 

sentiment and adjust itseK accordingly. 

Third, the cabinet system gives a personal union of the 
functions of the two organs — the legislative and the executive. 
The ministry is both the executive as well as the leaders in 
legislation. There is not the artificial separation existing be- 
tween the two branches of government as in the j)residential 
system. As a consequence of the intimate relation and coopera- 
tion, there is not so much necessity for a clear definition of the 
executive power as in the presidential system, for the ministry is 
afraid to overstep the bounds of their powers, and the legislative 
majority, regarding the cabinet as their own leaders, who are 
doing uheir best to carry out the wishes of the legislative 
majority, would be more lenient in judgment and not care too 
paiticularly about the insignificant overstepping of the limits of 
authority. ^ What is more, in view of the harmony in sentiment 
and party affiliation between the executive and the legislature, 
the executive need not the protection of the power of the 
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suspensive veto, for the legislative majority is led by the cabinet 
and would not pass any legislation hostile to the executive. In 
an extreme case, if the executive is given the power of dissolu- 
tion, the executive will resort to dissolution; if not, he may 
resign, for the passing of any measure unacceptable or hostile 
to the executive is tantamount to a vote of want of confidence. 
Nor need the legislature use the power of impeachment so much 
as in the presidential system, for, instead of doing so, it can 
i^eject executive measures, or pass a vote of want of confidence, 
or indicate their disapproval and resentment by interpellations 
and public denunciations. It is, therefore, clear that, in the 
cabinet system, all the weapons of defense and offense as given 
in the presidential system in anticipation of conflict, are not so 
necessary nor so frequently called upon than in the presidential 
system. The only exception is the weapon of dissolution, 
which, as we have seen, is almost indispensable for a healthy 
operation of the cabinet system. 

Fourth, the cabinet system, because of its easiness of 
adjustment in case of conflict, its delicate responsiveness to the 
change of public sentiment, and of the personal union of the 
functions of the legislature and the executive, is built more for 
speed rather than for safety. The executive with the harmoni- 
ous support and cooperation of the legislative majority can 
carry out platforms or policies of the parliamentary majority 
without any frictions or hindrances as often attend the p3;esiden- 
tial executive. Likewise, the legislative majority can have 
their wills and wishes carried out more easily and quickly 
through an executive practically chosen by themselves, and in 
case of obstruction, either remove the executive, or, if dissolved, 
a]3peal to the electorate for mandate. Further, the concentra- 
tion of responsibility and power in the cabinet, the rise of able 
leaders through natural selection by virtue of eloquence and 
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other qiialities/tlie comparative ease and swiftness of' executive 
succession, trie presence of the ministers in the legislature to 
explain and defend the executive and to, keep in close touch 
with the majority and the opposition, render the cabinet sj-^stem 
quite an engine for swiftness in decision and vigor in action. 

On the other hand, the disadvantages of the cabinet 
system are very serious. First, as it presupposes a party 
system which serves to link together and harmonize the execu- 
tive and the legislature, party strife within the parliament 
always keeps politics on the boil. The opposing parties not 
only indulge in ordinary thrusts of lances, but, as soon as a 
party is defeated, it starts to work to dislodge the victorious 
party. ^^It is like the incessa;nt battle described as going on in 
the blood-vessels betv/een the red corpuscles and the invading 
microbes.”^ Immense amount of time and energy is spent 
and wasted in speeches, malicious interpellations, and protracted 
debates. Often glibby orators and crafty parliamentarians are 
brought forward into power through fiery ordeals of parlia- 
mentary struggles and intrigues unsuited for administration 
and deliberate action. Its swiftness of decision and action not 
infrequently leads to hastiness of action with attendant 
irretrievable errors and perilous risks. 

Second, the cabinet system is generally unstable and 
changeable. Founded as it is upon the support and favor of a 
legislative majority, the moment the majority changes, that 
moment the cabinet is either upset and overthrown, or it has 
to dissolve the legislature and enter into contest before the 
electorate. In the event of the existence of more than two 
parties and the formation of coalition cabinets, the tenure is 
all the more uncertain and short. Because of the instability 
and the shortness of tenure, it is not possible for the executive 
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to execute plans laid out for many years. Because of the 
necessity of seeking the favor and fancy of the parliamentary 
inajorityj it is sometimes necessary for the executive to frame 
measures more for the immediate ]3leasure and taste of the 
majority than for the good of the nation. In France, where 
the executive is at the mercy of the legislature, the ministry 
has to angle votes of support by a lavish application of official 
favors and patronages. Thus, where a stable and strong 
government is needed, cabinet system is unsuitable. 

Third, cabinet system is more difficult to operate with 
success than the presidential. It takes almost an ideal set of 
conditions for it to work with eminent satisfaction. As W'e 
have seen, it requires the condition of tw’o and only two 
parties, and it is extremely hard to obtain this ideal condition. 
In France multiple party is the rule. In Great Britain, the 
home of the cabinet system, the condition of two parties has 
disappeared, and, in the past half a century, there have 
a'ppeared thiid parties. In the British dominions, Australia, 
South Africa and Canada, multiple j)arties are appearing and 
vitiating cabinet rule. Besides, the cabinet system, with the 
executive responsible to the legislature, cannot succeed well 
with a legislature of two Chambers of equal powers. The 
executive cannot serve tw^o masters at the same time. 
Generally it requires the subordination of the less popular to 
the more popular house, so that the executive can serve the 
latter mainly and the other only in a subsidiaiy way. This 
was the experience of the British system of government. The 
House of Lords has declined in power steadily, until 1911, when 
the financial powers were practically taken away therefrom and 
its functions in other respects were reduced to mere revision 
and cheeking of hasty legislation. ® Moreover, the cabinet system 
5, See chapter on Legislature: Its Structure and Ooui position, 
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requires a liigli degree of political experience . on tlie part of 
tlie electorate and political parties. Undoubtedly it lias 
worked well in Great Britain, the birtliplace of the S3^stem, 
where the people have had the political experience of a con- 
stitutional government for centuries. Elsewhere, it has worked 
indifferently in France, and in most other countries has given 
veiy unsatisfactory results.*'" What is more, cabinet system 
requires a unitary system of state for best results. It cannot, 
it is maintained, subsist well with a federal form of state. 
The federal sj^stem generally requires tv/o houses for representa- 
tion, one of people, the other of states. The cabinet system, as 
we have seen, cannot operate well with two Chambers of equal 
pow'ers unless the less popular house is subordinated to the 
most popular, so 'that the legislature is in reality only two 
chambers in form and one in operation. It can, therefore, be 
stated that, inasmuch as the cabinet system cannot generally 
subsist well with two houses of equal powers, multiple parties, 
political inexperience and federal system, it is only under ideal 
or special conditions that it can work with success.'^ 

Having observed the meilts and disadvantages of the 
cabinet system, we are now ready to consider its suitability to 
China. That its easiness of adjustment of any conflict between 
the executive and the legislature, its responsiveness to public 
will, and its swiftness of decision and action, are highly 
desirable for China, no one denies. But its disadvantages 
outweigh its merits as far as its application to China is 
concerned and thus render it practically unfit for the present 
conditions of China. 


6. W. F. Willons:hby, The Government of Modern States, p. 358; 
Haines and Haines, Principles and Problejijs of Government, p. 274. 

7. F. J. Goodnow, Principles of CJpnstitutional Government, p, 114 
Ifl seq* 
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The ideal or special conditions as required by the cabinet 
system can hardly be obtained in China. It cannot be said 
that China has two well-organized, and only two, parties in 
existence, which, it will be recalled, is a fundamental pre- 
requisite of a siiccessfiii operation of the system. Nominally, 
there are two great parties fighting for power and constitution, 
the Northern Military Party and the Kuomintang. In reality, 
however, there are more than tv/o, and in fact, practically 
numerous. The Northern Military Party is not a w^ell-organized 
or integrated party as a modern party in the West: it is a 
personal following of Yuan Shih-kai, composed largely of 
military leaders and civil administrators — the old executive 
machinery of Yuan Shih-kai. When Yuan was alive, the 
party had a recognized leader, but w^hen Yuan passed away, 
the party, if it w^ere a party at all, split into rival factions. 
The Kuomintang is the only political organization that can 
validly claim the distinction of a modern and more or less 
oi^anized party with a recognized leader in the person of Dr. 
Sun Yat-sen, and quite a considerable following. Nevertheless, 
it is confined largely to the Cantonese, with some admixture of 
members from the other provinces. Besides, it is also divided 
up into groups, the v/ell-known being Dr. Sun’s faction and 
General Chen Chuing-ming’s. 

China cannot be said to have attained as yet the stage of 
political development when she can put forth two, and only 
two, well-organized political parties so essential for the success 
of a cabinet system. For some years to come, she v/ill be able 
mainly to produce political groups rallying around prominent 
political leaders. Thus political parties will be mainly personal 
followings, not so much constructed on a set of platforms, as 
on personal friendship and political preferment. As long as 
this is the prospect, political .parties will be numerous rather 
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than two and only two well-organized parties. For leaders 
with personal followings are apt to be many and liable to be 
very reluctant to submit to the supremacy of any one or two 
leaders, as the two-party system requires. 

Again, as for the best operation of the cabinet system, a 
relatively high degree of political intelligence and experience on 
the part of the people and the political parties is essentiaL 
China cannot be said to have advanced so rapidly in recent 
years that she is capable of taking rank in constitutional 
knowledge and experience wdth the most progressive of the 
West. It is not a humiliation to acknowledge that, having 
just been liberated from the bondage of a monarchical autocracy 
and despotism, and accorded in the past little opportunities in 
participation in governmental affairs excepting possibly in 
village government, she is yet in her youth and has had to 
learn many lessons of constitutionai government, before she 
can be expected to operate with success and requisite skill the 
delicate system of a responsible cabinet. 

Further, inasmuch as the cabinet system is built more for 
speed than for safety, for the present conditions of China, 
where the foundations of a constitutionai republic are yet to 
be laid, speed is not so much needed nor so desirable as safety. 
While the nation is having a new birth and all the essentials 
and prerequisites in social and economic conditions have to be 
developed and fostered, errors and haste which are liable to 
accompany speed may injure the foundations of state and are 
therefore to be shunned. 

Moreover, as the cabinet system is generally incompatible 
with a federal system of gevernment, unless the two Chambers of 
legislature as necessitated by the system can be so differentiated 
in powers as to subordinate one to the otherj it is unsuitable 
for China, ff she chooses to adopt a federal system. As to 
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whether China should adopt a federal or unitary system, we 
shall discuss the problem in a subsequent chapter. Meanwhile 
we need to take notice of the incompatibility of the cabinet 
system with the federal, unless one Chamber is so much 
subordinated to the other as to amount virtually to a single 
Chamber in operation. 

Further, with the large stretch of territory and the 
necessary prominence and powerfulness of the provincial 
governors, it is susceptible of doubt whether a cabinet system 
with a prime minister, ever changeable with the gust of par- 
liamentary wind, and enjojdng less stability and prestige than 
a presidential executive, can command the necessary respect, 
obedience and cooperation of these powerful provincial satraps. 
It can be stated almost without diffidence that a presidential 
executive, with a stable tenure and hence enjoying greater 
prestige and influence, can hold the provinces together better 
than a cabinet system of responsible premier. 

• What is more, the cabinet system being inherently unstable 
and changeable, unless the ideal condition of the existence of 
two, and only two, well-organized parties is present, which is 
extremely difficult, as it has been observed, to obtain, it cannot 
answer the crying need of the present condition of China which 
calls for a strong stable government. That China needs such 
a government rather than an unstable and changeable one is 
almost self-evident. Her open frontier in the east and south 
with the Yellow Sea and the Pacific Ocean, and her territorial 
contiguity with Korea in the control of Japan, with Siberia in 
that of Russia, with Annam and Tonkin in that of France, and 
with Burma and India in that of Great Britain, render her an 
easy prey to foreign aggressions. Her history of the last half 
a century tells convincingly that, despite the protection of the 
Gobi Desert, the Great Wall, the Tibetan Mountains, with the 
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. advent of the iiioclern means of communications through rail 
and steaniy slie is open and vulnerable to .foreign aggressicii^ 
As it is a fiindaineiital p'urpose of the Chiiiese Eevolution of 
19il to overthrow the Maiichu dynasty and to seize the reins of 
power in tJie hands of the Chinese so that thej^ can build up a 
government strong and stable enough to shield them from the 
oiislaiigiits of Western aggressions and save them from the fate 
of partition or foreign control, it can be said that the Chinese 
Revolution has failed to accomplish its supreme object, if . an 
unstable and cliangeabie system of government, such as the 
cabinet system, be established. Anticipating the course of 
discussion, it is to be stated here that, to fulfill this supreme 
object of the Chinese Revolution of 1911, it is necessary to adopt 
the presidential system which alone can give that stability, 
strength, and safety, which are so indispensable for the present 
critical period of Chinese history a 
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CABINET VS. PRESIDENTIAL SYSTEM: 
PRESIDENTIAL SYSTEM 

Having seen tlie unfitness of the cabinet system for the pres- 
ent conditions of China, let us now turn, to the other alternative 
system, that is, the presidential system. It consists of an 
executive head of the state in the person of the President or the 
Emperor, with a cabinet chosen by the President or the Ein|)eror, 
and resi)Oiisible, not to the legislature, but to the responsible 
executive. In this system, the President or the Emperor, as the 
case may be, becomes the actual executive as well as titular head 
of the state. The President of the United States and the Emperor 
of the former German Empire preceding the Revolution of 1918 
are the illustrations. The tenure of the presidential executive 
is fixed by constitution m the case of the American President, 
while that of the German Emperor was hereditary. The Ameri- 
can President is elected by the electorate and responsible, not 
to the legislature, but to the people. The cabinet, chosen by, 
and responsible to, the President or the Emperor, is not subject 
to the changes and shiftings of the parliamentary majority, but 
holds office at the will of the responsible executive. 

The fundamental disadvantage of the presidential system 
is its incapacity to adjust conflicts between the executive and 
the legislature wdth the same case as the cabinet system. The 
President’s term of office being fixed by constitution and 
irremovable by the legislative majority except through the 
laborious and often ineffectual process of impeachment, it is 
extremely difficult to bring about harmony betw'eeii the executive 

( 107 ) 
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and tiie legisiatiire, especially in case these two branches 
should be under the control of two opposing i)arties. The 
legislature cannot remove the President, as it can the resx3onsibie 
cabinet, for an impeachment proceeding requires a far higher 
quorum and vote than wirat a usual legislative majority can 
muster. Neither can the executive remove the legislature, as in 
the case of the United States of America, for the President is not 
given the power of dissolution. Thus the two branches, wdiose 
harmony and cooperation is indispensable to the success of 
constitutional government, are sometimes pitched against each 
other in deadlock. The illustrious examples are the deadlock 
betw^een the Wilson Administration and the Senate over the 
Paris Peace Treaty of . 1919, and between the same administra- 
tion and the Congress over other important legislations. During 
the last two years of the Wilson Administration, Congress 
passed into the Control of the Republican Party, while the 
administration still remained in the hands of the Democratic. 
Practically, for the two years, the two branches of the govern- 
ment were in constant conflict and sometimes deadlock. 

Consequently, in view of the inherent defect of the presiden- 
tial system as arising out of the independence and fixed tenure 
of the executive, it has been necessary to define the executive 
power more definitely than in the case of the cabinet system, 
and to arm the two branches each wdth the necessary weapons 
of offense and defense in event of conflict, so that perchance the 
application of them may bring about harmony and cooperation 
between them. Under the presidential system the executive 
power is generally defined in constitution with precision and 
definiteness, so that, in case of encroachment, the courts can 
declare the unconstitutionality of the acts. The usual w^eapons 
of defense and offense are fully provided for the emergency of a 
conflict. The President of the "United States has the power of 
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siispoiisivo Ycto, wliicli can b© ovorriddozi only by a two-thirds 
majority , votG of Congress, to safeguard himseif against the 
hostile legisiatioii of legislature and to check indiscreet measures 
of the same. He is, however, not given the power of dissolution, 
as is found in the British cabinet system. The denial of this 
power has given the necessary independence to the legislature, 
but certainly deprived the President of the means of bringing 
a s-wift harmony betwcten the executive and the legislature and 
compelled him to endure the torture of conflict and at times 
deadlock for two years, for the American House of Representa- 
tives and one third of the sena;tors are elected biennially, and 
to await the next presidential election for vindication before the 
electorate. It is fortunate for the United States that, notwith- 
standing the denial of the power of dissolution, the biennial 
election of the House of Representatives and one third of the 
senators renders it impossible for the conflict or deadlock between 
the executive and the legislature last longer than two years, for 
at every presidential election the same party generally gains 
the control of tlie administration, and Congress. In the 
former German Empire before the Revolution of 1918, the 
Kaiser had the power of dissolution of the popular assembly, 
the Reichstag. This was rendered absolutely necessary, for the 
German presidential executive was hereditary and irremovable 
by election, and this fact wmuld cause a conflict or deadlock 
insoluble and permanent except for the power of dissolution. 
With this power, the German Emperor had been able practically 
to assemble a rather amenable popular assembly through govern- 
mental influence in election arid to pass any reasonable and 
beneficial measures without necessary obstructions. The Con- 
gress of the United >States is, on the other hand, given the 
power of impeachment, as a fined resort to remove the obdurate 
executive, but the failure of the impeachment of President 
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Joliiisoii lias jiracticali}^ established the principle that it cannot 
be used for differences of policies'- and tlnis weakened the power 
of tile weapon. In the case of the cabinet s^-stein, it has been 
seen, the weapons of impeachment and snspeiisive veto are 
rendered unnecessary by the practice of the vote of want of 
confidence., tlie refusal of nieasores and appropriations, and the 
application of the power of dissolution. 

Because of this fundamental defect, unless corrected by the 
provision of the power of the dissolution, the presidential system 
has not the same speed of decision and action as the cabinet 
system. The possible conflict and deadlock renders any speed 
virtually impossible. For the same reason, it is neither so 
responsive to public sentiment as the cabinet system. The 
President or the legislature, whose tenure of office is both fixed 
by constitution, cannot be changed to suit the shifts of public 
opinion, until the next presidential election. This defect can, 
howwer, be corrected by the provision of the power of dissolu- 
tion. In this case the presidential executive can dissolve the 
legislature and appeal to the electorate for mandate. If he 
gains the support of the new legislature majority, he wans, and 
increases in prestige. If he fails, he remains in office, but suffers 
loss in prestige, which would probably be a prelude or warning 
to his failure in the next presidential election. 

The merits of the presidential system are, on the other 
hand, very great and substantial. It does not require the 
presence of special or ideal conditions for its successful applica- 
tion. It does not call for the existence of tw^o, and only two^ 
w^ell-organized parties, as the cabinet system. It can exist and 

. 1. Goodnow, Principles of Constitutional Government, p. ill. 
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function well, as far as the stability of the executive is concerned, 
no matter whether there are only two or multiple parties in the 
legislature. It is not inconsistent with the presence of two 
diarabers of legislature of equal powers, nor incompatible with the 
federal system. It does not require so high a degree of political 
ex]3erience on the part of the electorate as the cabinet system, 
The greatest advantage of the system is that it can afford 
a strong and stable government, with the necessary consequence 
of coatinuity of policy, which a cabinet system cannot yield 
exce])t under special and favorable conditions. For a country 
where a strong and stable government is the ciying need, a 
presicleotial sj^stem is the . best. The geographical setting and 
historical development . of the former German Empire made her 
open to attack on both Eastern and Western sides, and thus 
necessitated a strong and stable executive w^Mcli could mobilize 
the forces of the nation for defense almost at a moment’s notice 
and supply a firm and continuous foreign policy in international 
relations, which a cabinet system, save under special and ideal 
conditions, cannot give. . So the former German Empire 
adopted the presidential system of a monarchy. The sudden 
transition of Japan from autocracy to constitutional democracy 
and inexperience of the people in governmental affairs necessitated 
a strong hand to guide the nation until it is firm and grown 
enough to walk in a constitutional i)atli. So Japan adopted the 
form of a strong monarchy with the supreme powers centered in 
tlie Emperor, though with the possibility of gradual evolution 
into a cabinet s^ystem. Thus, from these historic instances, the 
conclusion can be ventured that for a nation with the need of a 
strong and stable government, either because of geographical 
setting and foreign aggressions, or because of the j^outhfulness of 
the people in political experience, the presidential system is 
the only and best system, ' 
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This being the case, the question is raised whether tlie 
presidential system is suitable for China, or at least more 
suitable than its riwal system, the cabinet. The reply is that 
it is the only system and the best for the present needs of 
China, or at least it is far more suitable and workable than 
the cabinet system. 

The very reason that outlaws the cabinet system, despite 
its wonderful merits under special conditions, renders the 
presidential system suitable for the present conditions of China. 
While the cabinet S5^stem requires special conditions, as we 
have seen, for its best results, of the existence of two and only 
two well-organized parties, and a high degree of political ex- 
perience, and is generally incompatible, excepting under special 
arrangements, with the federal system and the bicameral 
legislature of equal powers, the presidential s3^stem nevertheless 
requires neither the special conditions nor is incompatible with 
the aforesaid s 37 stems. As long as China cannot supply the 
necessary prerequisites or special conditions, the presidential 
system., capable of operations under practically any normal 
situation, is the only system for China. 

Further, as it is susceptible of doubt whether the cabinet 
S3?’stem v^ith an unstable and changeable executive can command 
the I’espect, obedience, and cooperation of the provincial 
governors of the great stretches of China’s realms, it seems 
that the presidential system with a stable executive can enjoy 
greater prestige and command with greater chances of success 
the respect, obedience, and cooperation of the provincial 
governors, which will no doubt be one of the requisite 
qualifications of a successful executive of China. 

Moreover, as the presidential system, as Bryce aptty 
expresses it,- is built more for safety than for speed, it is 
2. Bryce, Modern BeinocracievS," Vol. ii, p. 468, 
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evident that with the large size of territory and i^opiilation, the 
immense weight of governmental responsibilities^ and the 
necessity of transforming China from an agricultural to an 
industrial state and from illiteracy to literacy, what is needed 
in China is not so much speed, which will probably injure 
its gradual growth and transformation, but rather safety and 
soundness of foundation. Again, the urgent need of a strong 
and stable government renders the choice of the presidential 
system virtually imperative. The need of a strong and stable 
government for the protection against foreign aggressions and 
for the growth and development of the nation has been 
witnessed in the last chapter. Suffice it to state here that 
China is like the United States of America in the stretch of 
territory and mass of population, and like the former German 
Empire in geographical setting and historical development with 
respect to foreign aggressions, and like Japan with reference to 
the need of a strong hand of guidance and contipuity of policy 
when her j:)eople are yet not firm and experienced enough to walk 
with safety under a Constitutional Kepublic. As these states 
have wisely adopted the presidential system and found it 
efficacious, it can he stated with confidence that the need of a 
strong and stable government can be met only by the adoption 
of the presidential system. 

There is, however, one danger in the adoption of the 
presidential system in China, which is a great one, and unless 
particular pains should be taken to check it, the very existence 
of the republic might be sacrificed. The danger is that, under a 
presidential system, the President may make himself Emperor. 
That was what actually happened when Yuan Shih-kai, after 
having virtually dissolved the parliament and made himself 
dictator, attempted to make himself Emperor. This danger, 
however, is not so serious as it seems, and this for these reasons. 
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First, the presidential system used under Yuan Shih-kai -was: 
not the real presidential system. , It was more of the nature of 
a. dietatorsliip rather than the presidential system. Yuan Shih- 
kai did not rule with a popularly elected parliament, which 
would always serve as a check on the executive, but rather with 
a Council of State appointed by him^f. Had an active, 
capable, and popularly elected legislature existed, and public 
opinion of the nation been alert, vigilant and rendered effective 
by press, political parties and citizen soldiery, it is doubtful 
whether Yuan would have dared to throw down the mask of 
his ambition and attempted the monarchical coup. In fact, 
the existence of a strong capable and popularly elected legisla- 
ture and of a public opinion, vigilant and intelligent, backed by 
press, political parties, and citizen soldiery, is always a potent 
check and deterrent to any monarchical tendencies that may 
arise out of the presidential system. The experience of a 
false presidential system under Yuan Shih-kai should not, 
therefore, discredit the system itself. Second, in the light 
of the tragedy of Yuan Shih-kai and General Chang Hsun 
in their monarchical attempts, it is inconceivable that the 
future presidents will ever be so foolish as to repeat the fatal 
steps. The tragic failure of Yuan Shih-kai, with all his 
l^ower and genius, ought to serve as an eternal warning to 
all future monarchical plotters. Third, if a good president 
is elected, who is a stanch believer of the republic and 
really desires to labor for the welfare of the people, he will not 
care to meddle with the petty affair of the form of govern- 
ment, bat rather devote himseff to the best interests of the 
country. When such a man is elected and given the fuU 
powers that the presidential system can give him, there is 
a-lmost no fear at all that the tragedy of 1915-1916 will be 
repeated again. 
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Tliis danger dispelled, there is yet another fnndamental 
objection to the adoption of the presidential system, and that 
is, its inherent weakness, — the inability of the system to bring 
about a speedy settlement of any conflict between the executive 
and the legislature. 

This fundamental defect of the presidential system can, 
however, be remedied by the provision of the power of 
dissolution, so that in case of unreasonable and harmful 
conflicts and deadlocks, the President can dissolve the legis- 
lature and appeal to the people for verdict. If he succeeds, 
that is, if the new legislature returns a majority in support of 
him, he and the legislature will be in harmony again. If he 
fails and the new legislative majority is unfriendly and non- 
co5perative, then his prestige will be diminished and his chances 
of reelection much imiDeriled. The boomerang of his own loss 
will practically serve as a sufficient check upon any indiscreet 
nse of this powpr, which should be only applied for emergency 
and vindication of right principles and policies. In this regard, 
in addition, a constitutional limitation can be placed on the 
power of dissolution : that is, the President cannot dissolve 
the legislation more than once in a term of the more poj)ular 
House. 

Ill recapitulation, it may be said, both the presidential and 
cabinet system, whatever their merits and demerics, need the 
inseiiarable requisite of the party system to give it the dynamic 
force and mechanism of operation. Neither can a cabinet 
system operate without a political party or several parties 
combined to furnish the executive with the legislative majority. 
Neither can the presidential system function with efficiency 
and harmony without the matchmaker or bond of union of a 
political party or several parties combined to give the necessary 
support of the legislative majopty to the presidential executive. 
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Henoe it can be stated that both systems need the extra-legal 
institntioii of political parties to give it dynamic force 

and harmony. 

It is further to be remarked that, while the cabinet system 
is strong where the presidential system is weak and vice 
versa,— as the cabinet system can adjust conflicts betw’'een the 
execiitive and the legislature with ease, is more responsive to 
public will, gives speed of decision and action, and a personal 
union of legislative and executive functions, while the presi- 
dential system has the fundamental defect of the possible and 
probable conflict between the executive and the legislature 
without the ease of adjustment ; and as the presidential system 
can operate under all normal conditions without special 
requirements, and above all, as it alone can furnish a strong 
and stable government, while the cabinet system requires 
special and almost ideal conditions for best results and cannot 
give a strong and stable executive, but rather a changeable and 
unstable one, — in consideration of the present needs of China for 
a strong and stable government to protect the nation from 
foreign aggression and to guide it through this period of youth 
and experience, the presidential system is undoubtedly more 
suitable to China than the cabinet system. 


CHAPTER XIV 

FEDERAL VS. UNITARY SYSTEM: 

FEDERAL SYSTEM 

Nest to tlie question of the relation between the executive 
and the legislature, w'hicli resolves, itself into a choice betvreeii 
the cabinet system and the presidential, the fundamental 
problem in the maldng of a constitution or upbuilding of a 
government is the relation between the central government 
and the provinces. It is to be remembered, this problem of 
the relation betAveeii the central government and the provinces 
constitutes one of the two burning issues of the civil war in 
China, the Nortlie]’ii Military Party contending for a strong 
centralized government, and the Kuomintang and the South- 
western Provinces for provincial autonomy. It is the same 
problem of states rights that plunged the United States of 
America into civil war. A statesmanlike solution guai'anteeing 
the maintenance of a strong central government and yet 
meanwdhle j)roviding adequately for provincial autonomy is 
indispensable for the salvation of China from civil war. 

By the federal system is meant that system of government in 
which the relation of the central government and the provinces 
is solved by a division of powers, those of one of the j)arties 
being enumerated and the other reserved or presumed. The 
foremost illustrations of this system are the United States, 
Canada, Australia, and Switzerland, By the unitary system is 
meant tliat system of government in which the relation between 
the central government and the provinces is solved by the 
centralization of all powers in the central government with 
delegation of pow'ers for j)rovinces and localities. The typical 
examples are Great Britain, Prance, and Italy. 

( 177 ) 
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The fiiiidameiital characteristic of the federal system being 
the division, of power between the central government and the 
provinces, there have arisen two main types of the system, 
each according to whether the powers of .one or the other party 
are eniimeratecL In one type the powers of the federal 
government are enumerated or delegated, w^hile those of the 
states are reserved and presumed, such as the United States, 
Australia, and Switzerland. In the other type, the powers of 
the federi^J goverii,ment are reserved and presumed, while 
those of the provinces are enumerated and delegated, such as 
Canada. 

The origin of the federal states generally lies in the 
impossibility of gathering the independent end sovereign states 
into a common fold of union as necessitated by common defense 
and interests, except by a division of powers between the 
central government and the provinces. Diiiereiices in race, 
religion, language, and law, often keep the states so apart that, 
except for the needs of common defense and other common 
interests, there are not sufficient commonness and homogeneity 
between them to unite them in a closer tie than federation. 
Lack of communications, such as railway, telegraph, telephone, 
radio, and navigation may render it impossible for the arms of 
a centralized government to rule the different states with 
efficiency and satisfaction, and necessary for the establishment 
of local autonomous governments to attend to local needs. 
Local patriotism, that is, a love for the state or locality 
superior to the love of the whole nation, often makes it impos- 
sible for the local units to surrender their independence and 
sovereignty other than what is indispensable for the function- 
ing and maintenance of a federal government for common 
purposes. Thus, the fundameiitai causes of the federal system 
are to be found in differences iri race, language, religion, and 
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laWj in the lack of adequate communications^ and in local 
patriotism superior to that for the whole nation existing at 
least at the time of the formation of the federation. 

It is not possible nor necessary to trace the historical 
development of the federal system within the confines of this 
discussion. Suffice it to observe a few typical instances^ so as 
to learn the general trend of the political development of the 
nations. Tlie first state that adopted the federal system, was 
the United States of America. The thirteen colonies were 
different in religious denominations, political outlook, and 
economic life. The New England States were settled by 
Puritans, imbued with ideals of democracy, entrenched in the 
Protestant faith, and pursuing largely commerce and industry. 
The South was settled by cavaliers and English noblemen, 
biased in ideals of aristocracy, firm in Catholic or Anglican 
faith, and pursuing mainly agriculture with the aid of slave 
labor. The lack of communications for the colonies extending 
along the Atlantic Sea border and the strong local pride and 
patriotism made them look askance a.t one another. When, 
therefore, the Constitutional Convention of Philadelphia, 1787, 
was convened, it was not possible to effect a closer union than 
mere federation. 

Differences soon appeared as to the real nature of the 
constitution and union. The South in general maintained 
that the constitution was a compact or contract, and the 
independent and sovereign states could nullify the compact and 
secede from the union. The North in general contended that 
the constitution was a fundamental law made by the whole 
body of the American people and that the union was indissoluble 
and indestructible, thus denying the right of secession. The 
contest of principles was finally decided by the civil war of 
1861-1865, after which, the North having won the war, the 
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supremacy of tlie constitution and the indestructibility of tlie 
union j3eoaiiie tiie settled principles of the ' American govern- 
iiieiit. Since then, the trend of the political development, has 
been the gradual expansion of the federal powers and; the 
proportional contraction of the state authorities, tending toward 
centralization under the aegis of federation. 

The next significant state that adopted the federal. system 
was Canada. By the British North American Act of 1867, 
Canada was made an autonomous dominion of the British 
Empire, The means of communication in 1867 in Canada 
were much better than in the United States in 1789, the water- 
ways supiilying the natural means of communication and trans- 
portation, and the railways having already been invented and 
developed. The economic life was on the whole uniform, being, 
largely agricultural. The racial and economic conditions, how- 
ever, were different. Quebec was mainly French governed by 
French law and Roman Catholic ; Ontario British governed by 
English law and Protestant. Thus, while means of communiea- 
tion and economic conditions favored centralization, racial and 
religious differences rendered a certain degree of local independ- 
ence nccessaiy. When the British North American Act was 
framed, it was deemed wise to provide a federal system with, 
however, the powers of the provinces enumerated, and not 
the federal powers, greatly tending toward the strengthening 
and expansion of the functions and powers of the central 
government. Thus, the main difference between the American 
federal system and the Canadian is that whereas the American 
constitution gi\7es what ' is " necessary and ' appropriate to the 
federal authorities for common purposes, reserving ail the 
other to the states, the Canadian Constitution confers all the 
powers to the Dominion Government, excej)ting those relating 
to local administration, and the peculiar provincial law^s 
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and customs, siich as solemnization of marriage^ property and 
civil rights. ■ 

After about a quarter of a century, Australia was formed 
into a new state by the passage of the commonwealth of 
Australia Act in 1900, uniting ail Australasian colonies into a 
federation excepting New Zealand. The means of communica- 
tions were more highly developed in 1900 in Australia than in 
Canada in 1867 or in the United States in 1787. The independ- 
ent origin and growth of the several colonies in and about 
Australia, the various characters of the settlers, the variations 
in climate and rainfall, local pride and jealousy, the comparative 
immunity from foreign aggression, and the immense size of the 
domain, — all conspired to favor the ado23tion of the federal 
system after the model of the United States of America, with 
the exception that the federal powers enumerated are on the 
whole wider and more comi)rehensive than those given to the 
American federal government.^ 

* Nine years after the consummation of the Australian 
federation, the South African Union came into existence. The 
various colonies were settled by different races, mainly the 
British and the Boers. The colonies were further embittered 
against one another by the intercoloniaJ wars between Great 
Britain on one hand, and the Boer Republic on the other, with 
the final outcome that the Boer Republics were conquered and 
annexed by Great Britain. Despite the racial and social differ- 
ences and historical animosities as growing out of the wars, the 
colonies effected a union rather than a federation." The chief 


1. Dodd, Modern Constitutions, Vol. r, p. 46 et seq. 

2. Walton, Tlie Inner History of The I^ational Convention of South 
Africa, chapter rrr on Union or Federation, p. 42 et seq. ; also see South 
African National Convention, 1908-1909, Miniites of Proceedings with 
Annexures. 
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reasons for tills deliberate depa-rtiire were the danger of secession 
and ciyil, war and litigation over coiistitiitioiial demaieationSj 
W'liicli will be treated subsequently in oiw discussion of the 
disadvantages of the system. 

From this brief survey of the tyjdca! instances in the 
historical development of the federal systeni; i?i^hose defects as 
revealed by the historical development are soon to be discussed, 
the general conclusion can be observed that the historical 
tendency has been the gradual concentralizatioii of more and 
more powders in the federal government, the proportional 
diminution of the state functions and authorities, and the 
eventual departure from the system itself. 

The characteristics of the system should not be overlooked. 
The fundamental distinction, as have seen, is the division 
of power between the central government and the provinces. 
But growing out of this basic cliar^acteristic, there ate yet other 
characteristics which are rendered necessary more or less by the 
presence of the fundamental. The federal system necessitates 
a written constitution to record clearly and definitely the defini-’ 
tion and enumeration of pov/ers. Or else, for w’ant of written 
documents, the division of jiow^er may be imperiled hy the lapse 
of time and unclearness of understanding. It also requires a 
rigid constitution, that is, one with the process of amendment 
diflEerent from that of ordinary legislation, to safeguard the 
powers as defined ■ in. the written instrument. Otherwise the 
constitution may, be easily amended and thus, the division 'of ■ 
powers changed. It also creates the supremacy of constitution, 
so that the legislative or executive acts of federal or provincial 
governments may not affect the definition aiid eiiiimeration of 
power. It also requires judicial interpretation of the constitu- 
tion to umpire the observance of the line of division as demur 
Oated in the constitution. It usually needs a legislature of two 


FEDERAL SYSTEM 


18S 


ciismberSj one to satisfy the equal representatives of states. It 
liiUiliy necessitates two sets of governmental machinery, one for 
federal and anotlier for state, each operating within the sphere 
of poi^ers as defined in the constitution. Thus, it can be 
observed, out of the fundamental characteristic of the division 
of powder, tliere grow the secondary characteristics, written 
constitution, rigidity and supremacy of constitution, Judicial 
interpretation, "bicainerai legislature, and dual sets of govern- 
mental maeliiiiery. 

The advantages of . the federal S3^steni should next be 
critically aiiaiyzcct It is eonteiided that the federal sj^steni 
gives self-government and local autonomy, thereby furnisliing 
the people wdth grea'ter opportunit}? to practice self-government, 
stimulating more interest in governmental affairs, and relieving 
the central government of the burdens of local admhiistration. 
Analyzing this advantage it is to be observed that the federal 
system is not the oni^" system that can confer this advantage 
aiid that the unitary system can also provide local self-govern- 
ment and aiitonom^p wdiicli we shall subsequently see.® It 
cannot be claimed that this advantage belongs exclusively to 
the federal system. 

It is also maintained that the federal system presents the 
use of a despotic central government through the establishment 
of autonomous state government. This contention is more 
nominal than read. It is true that the federal system, bj?* sub- 
tracting a portion of the supreme powers from the central govern- 
ment, be it large or small, weakens to that extent the central 
government. If this be regarded as prevention of the rise of a 
despotic central government, the observation is a mistake, and 
the weakeniiig of the central: .-goveminent .should rather be 
consideied a disadvantage of' the system,- as , we shall later see. 

3, See next chapter. ■ 
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It is also true tliat the federal system generally provides two sets 
of governmental maoiiinery and one set^ tliat of the state; may 
be a check to the federal. If this is ' considered as the preven- 
tion of the rise of a despotic central government, it is also a 
mistake, as we shall later see the disadvantage of the dual 
systems of governmental machineiy. It is further true that 
written constitution, rigidity and supremacy of constitution, 
judicial interpretation, bicameral legislature, all tend to check 
the rise of a desjootio central government. It is nevertheless 
to be observed that these secondary characteristics do not belong 
exclusively to the federal system, and that the unitary system 
can also provide constitutional checks for the rise of a despotic 
central government. The best that can be said in this rega.rd 
is that the federal system, by its very essence of the division of 
power, can j)revent the rise of a despotic central government 
better than a unitary government wluch gives ail the x^owers to 
the central government with only delegated x^owers for the 
province and localities. At the same time^ it is certainly 
unreasonable and wrong to say that, inasmuch as the federal 
system can x)erform this function, the unitary system must of 
necessity give rise to, or fail to prevent, the rise of a despotic 
central government. 

It is further contended that, by the constitutional division 
of power, the federal system being like a shix3 with different 
compartments and indexaendent units, the paralysis or break- 
down of the central government, either by foreign conquest or 
domestic disturbance, cannot affect the local compartments 
which can still continue to function. That is, if the federal 
government is destroyed for anj?" cause, the provincial govern- 
ments still exist and survive, whereas with . the unitary 
government, if the same calamity hapx^ens, tlie whole nation is 
paralyzed or destroyed. The f oree of this argument is admitted. 
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The destruction or paralysis of the central government, 
however, is more likely to occur with federal governments than 
with the unitary, other things being equal, because, as we shall 
soon see, the federal system weakens the central government 
by a division of power and contributes to its downfall or 
paralysis. This alleged merit is rather a prevention after the 
occurrence of calamity. It is not a cure itseK. On the other, 
hand., the unitary system can institute a stronger central 
government, other things being equal, than the federal, as we 
shall also presently see, and can, therefore, offer better resist- 
ance either to foreign aggression or domestic upheavaL In 
this regard, the unitary S3^stem is the cure while the federal is 
the prevention. The advantage claimed in this respect cannot, 
therefore, be- taken too seriousty. 

It is, moreover, claimed that the federal system can unite 
independent local units which will otherwise be impossible- 
under any other system. In particular, it is efficacious in 
umting independent and sovereign states, seiDarated by dif- 
ferences in race, language, religion, and law, intercepted by the 
lack of adequate means of communications, and alienated by 
local pride and patriotism which overpowers national sentiment. 
It is here that the federal system derives its justification and 
origin, and it is here that the fundamental and main advantage 
of the system lies. Where the aforesaid special conditions are 
present, the unitary system, will be unacceptable to the states 
and the federal system is the only one that can effect the 
unification. It is here and, in the main, here largely, that the 
federal system is superior to the unitary. 

The disadvantages of the federal system, on the other 
hand/ are quite substantial and significant. First, federalism 
means dualism. ' That is to say, there are two sets' of govern- 
mental machinery operating within, the spheres of power as 
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defined in tlie constitution, sometimes diiplica,tii:ig the labors 
of eacli other, sometimes collidiiig with each other, and 
soinetiines, though very rare, leaving certain functions un- 
attended to because of the lack of provision in the constitution. 
Often there are two or multiple codes regulating the conduct of 
citizens, one for the federal government and the other or a 
.multiple for the states, with the necessary duplication, conflict, 
and comiilicity. The consequence of such a dual governmental 
system is the comparative expensiveiiess of the maintenance, 
and, what is worse, the dual allegiance and loj^alty of citizens, 
one to the federal government and the other to the state, with 
the necessary conflict of patriotic obligations, which are not 
conducive to the best interests of the citizen as well as the 
life of the union. 

Second, the federal system, other things being equal, pro- 
duces a weaker government than the iinitar^n Administratively, 
the federal government, being shorn of certain portions 
of the supreme iiower, which are either reserved or given to the 
states, for want of cooperation of state or local authorities, 
sometimes cannot enforce its authorities, and fulfill interna- 
tional obligations as stipulated in treaties or required in 
international law. Externally, the nation, because of the 
rather independent position of the states and the jealousies 
and rivalry among them, cannot present such a solid front 
and consolidated unit as a unitary state can. 

Third, federalism means legalism.** As long as the iiow^ers 
are divided and enumerated between the two parties, the 
central government and the provinces, so long will there be 
conflicts of jurisdiction and questions of constitutionality as to 
the acts of either party. As long as such conflicts of jurisdic- 
tion and questions of constitutionality are inevitable, so long a 
A. V. Dicey, Law of the Oonstitution, 8th edition, p. 170,* 
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tliircl party to interpret tlie' constitution and umpire tiie 
diffeieriees must be proYided, whicli cannot' mean anything less 
tha.'ii {30urt or judiciary. Thus judicial interpretation of the 
coiisti't'atioii, rather tiian legislative interpretation, becomes a 
necessity. In the United States, the federal Supreme Court 
is tlie final arbiter and guardian of the constitution. In 
Canada, the Judicial Committee of the Privy Council of Great 
Britain becomes the Eiial arbiter. and, interpreter, , , 

As long as judicial interpretation' is a riece,ssity, litigation 
becoDies ril’o and prevalent. In the United States, laws passed 
by, the federal fegislatiire-have often to be tested at the courts., 
prefeiably the Supi’eme Court of tiie United States, before they 
are accopled as valid, aiid usualiy it takes one or two or even 
t.!i.r€e years to have the Supreme Court of the federal govern- 
me'nt hand down a decision, thus giving rise to uncertainty of 
la V/ and disrespect for lavr, which are always to be avoided, as 
far as possible, under any sound constitutional government. In 
Canada, the futility of the expectation to have less litigation is 
evidenced by the voluminous reports of the Judicial Committee 
of tlie Privy Council handing down decisions as regards conflicts 
and controversies between Dominion and Provincial Parlia- 
.!:iie.iits. In x4iustralia, the same litigation unavoidable in the 
federal system iiarS resulted, giving rise to uncertainty of law 
and constitution and prevalence of con'flicts of jurisdictions. 

Besides untold amount of litigatio.n, judicial interpreta- 
tion has introduced one of the greatest evils to be feared in 
cr)nstitutioi).al government, that is, the subjection of courts, 
particularly* the Supreme Court of the land, to the influence of 
politics and partisan manipulation. As the judiciary holds 
the iiotil control and ■ authority over the meaning of the con,*- 
stitiitioii, the opposing parties will e'lideavor to control the 
Judiciary by the appointments of judges w^iose constitutional 
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doctrines and opinions .are in harmony with theirs^ so as to be 
safe under the benevolent shelter of a friendly judiciary. The 
|3arty in control of the executive will be irresistibly tempted 
to appoint their own men or friends to sit on the judiciary , 
and those judges appointed by one party will not resign their 
benches^ even v/hen they have passed their age of usefulness, so 
as to wait for the coming into powers of their own party to 
fill the vacancies. Thus the judiciary, the independence of 
which has become a cardinal principle of constitutional govern- 
ment, has become subjected to the influence of partisan politics, 
with the necessary consequence that the decisions are not 
infrequently colored by partisan feelings and opinions. 

Further, the questions of constitutionality of legislative 
acts are generally political problems, to be determined mainly 
hj considerations of public policy rather than legal technicality. 
Such questions, as a rule, are unfit to be dealt with by courts, 
but should be decided exclusively by the legislature, the policy- 
forming bodj^ To introduce political questions into courts is 
to subject courts under the influence of politics. The judiciary 
has often to observe public opinion for the rendition of 
a decision. Besides, it is questionable that a panel of jurists 
can be more capable to decide political questions than an 
assembly of representatives in the legislature. In questions of 
law, it is presumed that judges should be more capable and 
competent, but in questions of public problems and policies, 
it can be said that a larger body of men, more representative of 
the interests and sentiments of the people, can decide questions 
better. The varying decisions in legal tender cases, income 
tax laws and slavery indicate that in deciding questions of 
policy and statesmansMp, judges are, like ordinary honest 
human beings, swayed by political feelings and reasons of 
state. The moment courts are thus open to political abuse 
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tod public suspicion, they lose their moral authority arising 
out of impartiality and purity of motive, and are dragged to 
the^ mire of public disrespect and indignation, tending towaid 
serious imipaii’ment of the value and function of the Judiciary 
in constitutional government. 

Further, the federal system means conservas^tism and rigidity 
of constitution. The division of power iiecessitatiiig a Jealous 
safeguard in mode of constitutional amendment so that the minor- 
ity and the states can find their security, the process of constitu- 
tional amendment is generally rendered difScult, at least more 
so than ordinary legislation. The process of amendment for 
the United States Constitution is a good illustiution, which 
requires the approval of three-fourths of the states or state 
conventions, which is extremely difficult, as experience teaches, 
to obtain, except generally during the times of war or emer- 
gency. For countries where constitutional amendments should 
be made wdth greater ease and facility so as to meet the 
clfhnging needs of conditions, for a transition from an agricultural 
stage to a commercial and industrial, or from illiteracy to 
literacy, or from inexperience to experience in constitutional 
practice, rigidity and conservatism of constitution tends to hinder 
political and constitutional progress, to necessitate artificiai ex- 
pansion of constitution by arbitrary interpretations, and to render 
it eventually too tight a suit for the changing or grov/ing body 
politic. In such countries, rigidity and conservatism should 
be avoided, and hence the unsuitability of the federal system. 

Fifth, a federal system is more liable to combinations of 
states, secession and civil ' war. Ea.ch . state maintaining an 
independent governmental machinery, the states with common 
interests as opposed to those of conflicting interests, are liable to 
combine and form rival coalitions. The groupings of the states 
in the United States before the civil' v/ar, the Southern States, 
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the 'Eew Englaiid, tlie Northern States, are the examples. Freed 
from an elleetive control the federal government, the states 
witli tlieir iiidepeiiderit revennes and governmental machiiieiy, 
especially wlien emboldened by the sympathy and eneoarage- 
meiit of their friendly states, are liable to secede. The Mstorie 
instance is the secession in the United States of 1861 . Conflict 
of jurisdictions, rival combinations of states, and possibility of 
secessions, often lead federal states to civil war. The basic 
reason for the choice of the South African Union of a unitary 
system rather than a federal, although racial and historic diffei- 
ences favored federation, was the apprehension of civil war as 
witnessed in the United States.^ 

Balancing the advantages and disadvantages of the federal 
system, it can be safely said that, while the alleged advantages 
of the federal system, such as seM-government and local autonomy, 
prevention of the rise of a despotic central government, and 
saving of localities from the paralysis or breakdown of the 
central government, are either not substantial or obtainable''as 
well under the unitary system, excepting the advantage of 
uniting independent and sovereign states otherwise impossible 
of union for differences in race, religion, language, and law, for 
lack of means of communication, and for dominance of local 
patriotism, which constitutes, as we have seen, the main 
superiority of the federal system over the unitary, the dis- 
advantage of the federal system are nevertheless substantial and 
significant, tending a,s it does toward dualism of governmental 
machinery, weakening of governmental operation and force, 
legalism and litigation, judicial interpretation of constitution, 
rigidity and conservatism of constitution, and, above all, perils 
of state combinations, secession amd civil war. 

d, Walton, The Inner History of the National Convention of South 
Africa, chapter in on Union or FederaHon. 


CHAPTER XV 


FEDERAL VS. UNITARY SYSTEM: 

UNITARY SYSTEM 

Applying the federal system to the conditions in China, it 
is at once obvious that it is unsuitable, and, in unfortunate 
events, perilous. All the causes that necessitate the adoption 
Df the system are either not present, or remediable without 
jiuch difficulty. The Chinese are a very homogeneous people, 
with one race, one written language, one ethical code, the other 
component races, Manchus, Mongolians, Tibetans, Moham- 
medans, constituting a very small and rather insignificant 
percentage of the Chinese Republic. The difference in race, 
language, religion and law, which necessitated the adoption of 
the system in Switzerland, Canada, and the United States of 
America, is therefore not present. Again, the lack of means 
oi communications which renders the system desirable is also 
insufficient to justify its adoption. Telegraph connections are 
established throughout the country. The trunk lines of railways 
have connected the Capital with Manchuria and the Yangtze 
Valley, besides the natural waterways of the extensive seacoast, 
rivers and canals. It is true that the Southwestern Provinces 
are still unconnected with the capital with railways, and this 
probably accounts for the independence of, and difficulty of 
unification with, these Southwestern Provinces. This defect, 
however, can be corrected by a rapid building of railways, so 
that these distant provinces can be knit together with the 
capital and the Yangtze Valley by a network of railways and 
other good roads. Further, local pride and patriotism, which 
renders the adoption of the federal system in some cases the 
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only possible means of unification, is preeminently lackiEgiii 
China. It is true that in provinces where the national dialect, 
Mandariii, is not spoken, particularly in Kv/angtuiig, local 
seiitimeiit is very strong, but it is aJso true that in the mabrity 
of the provinces, in at least three-fourths of them, national senti- 
, meiit predominates and federal sentiment is almost absent. In 
view of the homogeneity of the Chinese peoj)le, the presence cf 
means of communications and the possibility of the constructioi 
of the strategic railways connecting with the Southwestern 
Provinces, and the general prevalence of national patriotism 
rather than local sentiment, it is manifest there is no sufficient 
Justification for the adoption of a federal system. 

Further from the point of view of the disadvantages of the 
system, it is all the more convincing that it is unsuitable, if not 
perilous, to the Chinese conditions. China should not have a 
dual system of government v/ith two sets of machinery operating 
within their respective orbits of jurisdiction, with constant 
frictions and duplications: she is not accustomed to such^a 
dualism of government, but for centuries she has been used to 
. a single system of government. Besides, it is questionable 
whether, at the present state of her national finance, she can 
afford to defray the higher expenses of a dual government. 
Further, she should not have her central government weakened 
by the subtraction of powers as the federal system necessitates. 
As we have seen, what she needs most for the present Juncture is 
a strong stable government capable of maintaining order and 
peace within and conducting foreign relations without with 
satisfaction. Any weakening of the government, consequent 
upon the adojition of a federal system, in internal control and 
, foreign relations, is inadvisable, to say the least, if not perilous 
in time of crisis. Moreover, the Chinese people are not ac- 
oustomed to legalism and litigation, as the adoption of the 
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federal system inevitably requires. For centuries they have 
regulated their conduct not so much by law and statutes as by 
the ethical code of Confucius and his disciples. It will take a 
long period of cultivation and training before the Chinese can 
grow fond of litigation and legalism as it is found in the United 
States of America, Where the people are adverse and un- 
accustomed to such litigation and legalism, it is unwise, if not 
futile, to attempt the adoption of a federal system.. Further- 
• more, the Chinese social and economic conditions demand an 
elastic and progressive constitution, and not a rigid and con- 
servative one. She has to make the tortuous transition from 
an agricultural stage to a commercial and industrial, from 
illiteracy to literacy, and from political and constitutional 
inexperience to experience. Such a transition can be better 
effected under an elastic and flexible constitution than under a 
rigid and conservative one as necessitated by a federal system. 
What is more, China should not be exposed any more to the 
peials of the combinations of provinces, secession and civil war, 
than wdiat is impossible for human beings to forestall by foresight 
and ingenious devices. She has already been torn by civil 
strife and had enough baptism of fire to mark her rebirth as a 
constitutional republic. She should adopt a constitutional 
system that discourages, and, if possible, prevents a recurrence 
of secession and civil war. Any system that encourages and 
facilitates such perils should be dreaded and avoided. Thus, it 
is clear that the substantial disadvantages of the system, 
dualism, legalism, weakening of government, and danger of 
secession and civil war, render the adoption of the system in 
China inexpedient, if not well-nigh perilous. 

The federal system being’ unnecessary, unsuitable, if. not 
perilous, for China, let us now turn to the other rival system — - 
the miitary — ^and see whether it is more adaptable. 
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' The unitary system concentrating all the powers in the 
central government, legally vesting the sovereignty in the 
Parliament, with only delegated powers for the provinces and 
localities, the serious objection alleged against the system is the 
lack of provincial or local autonomy, aiid it is largely for the 
belief in this allegation and the evident necessity and de- 
sirability of local autonomy that drives many a patriotic and 
rational man to espouse the cause of federalism, defective and 
sometimes perilous as it may be. This allegation, however, is 
an illusion founded on an insufficient Imowiedge of the two 
rival systems. It is not true that, by vesting all sovereign 
powers in the central government creating what is known as 
parliamentary sovereignty, local autonomy is thereby denied or 
extinguished. On the contrary, it is quite possible to provide 
adequate local autonomy by an adequate delegation of power 
to provincial or local units. In fact, while, under a federal 
system, the powers as reserved or enumerated to the provincial 
or local government are fixed hard and fast in the constitutiqn, 
the delegation of power to provincial or local units, under a 
unitary system, can vary from time to time according to the 
needs of provinces and localities. Thus, one is fixed, the other 
elastic. As a consequence, it is in fact quite possible that local 
autonomy enjoyed under a unitary system is broa/ler and more 
satisfactory than it is the case under a federal system. For 
instance, local autonomy as enjoyed by New Zealand under a 
unitary system under the auspices of the British Parliament is 
far greater than local autonomy enjoyed by the restricted prov- 
inces of Canada under a federal system, " It is clear, then, that 
local autonomy under a unitary system can vary in accordance 
with the measure of delegation as provided in the constitution, 
or secured by ordinary legislation, or by both, contracting and 
expanding in proportion to needs, and sometimes possibly give a 
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greater degree of^ and more ■ satisfactory arrangement for, local 
, or provincial autoiioiiiy. 

In order to guarantee local autonomy^ it can be so 
arranged tliat Sj liberal delegation of powers can be provided in 
the constitution, so that this delegation of power cannot be 
modified except tiiroiigli the regular process of amendment, 
■which can be made a little more difficult than ordinary, 
legislation. Besides, a general delegation of implied powers for 
local or private affairs can. be provided, so that local autonomy 
can be stretched to meet all the- needs of locality or province^ 
Further, to meet the growing and changing needs of provinces 
and localities, a provision can be stipulated, for the delegation 
of additional powers from time to time as the Parliament sees 
fit.- This is the practice of the. South African Union.. Thus,, 
by a libe-ral , delegation -in the: constitution,, the grant of the 
implied power for all local affairs, and the further delegation of 
additional powors as occasions arise, local autonomy can be 
afiaply -and adequately ' safeguarded ' and provided under a 
unitary system. Even, therefore, from the standpoint of local : 
autonomy., a unitary system can be made superior to a federal 
system, by pinper aiTaiigemenh ’ . 

Ill addition, a unitary system- has other advantages, sub- 
stantial and significant, which a federal system depjlorably lacks. 

f. See article 85, (xn). South African Act, 1909, which reads: 

Subject to the provisions of this act and the assent of the Governor- 
C3eneral-in-Coiincil as hereinafter provided, the proidnclal council may 
make ordinances in relation to matters coming within the following 
classes of subject (that is to say) i—**' Generally all matters which, in the 
opinion of the €irovenior-General-in-Ooiincii, are of a merely local or 
private nature in the province.”— South African National Convention, 
1908-1909, i\Iinutes of Froceedirigs, Appendix L, p. 385. 

2. See article 85, (xiii), 'South African Act, 1909, which reads: 
other subjects in respect of which Parliament shall by lav/ delegate the 
power of making ordinances to the proyincjal Council.” South African 
National Convention, Minutes of Proceedings, Ax^pendix a, p. 385. 
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A imitaiy £ysteiii does not necessitate a dualism of gweril- 
meritai maelaneiy as does a federal system, with consequences' 
of frictions, duplications" and -wastes, but requires only the single 
machinery of government, one lav/, one administration and one 
judiciary, at less cost and with j)ossibly greater efficiency and 
harmony. It does not weaken ‘the central government, other 
things being equal, by a division of power, as a federal system, 
but, on the contrary, it strengthens it, giving it better 
sii]3ervisio!i over provincial and local administrations by the 
right of veto over local acts, appointment and removal of 
local officials and more satisfactory control over foreign 
relations, with the other advantages of centralized direction, 
expert service and uniform reform. It does not give rise to 
legalism, litigation and judicial interpretation of the constitution, 
as a federal system : it proclaims one law ; no court, supreme or 
subordinate, can declare its unconstitutionality. Above all, it 
reduces the chances to a much less degree than a federal system 
in possible rival combinations of states, secession, and ciyil 
wsiT : the greater and firmer control over internal administration 
and foreign relation and the absence of duplicating and 
conflicting jurisdictions, coupled with an adequate system of 
communications, practicafly bring the chances of secession and 
civil war to a safety point. 

Such being the unique advantages of a unitarjr system, we . 
come to the question whether it is suitable and beneficial to 
China. The answer is an unequivocal yes. 

What China needs to-day more than anything else in the 
political field is a strong and stable central government with 
adequate and compatible local autonomy. The reasons for this 
need Imve been observed in a previous chapter, and so it is 
needless for us to reiterate them. The question, therefore, 
comes to the issue : Which of the two rival systems can give a 
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strong central government with adeqnate provision, meanwhile, 


for local autonoiTiy ? We have already seen that, other things 
being equal, the federal sy»stem cannot produce as strong a central 
government as the unitary, but, on the contrary, is liable to lead 
to secession and civil war, in respect of which a unitary system 
offers better prosj)eGts of prevention. We have also seen that 
local autonomy is not the exclusive virtue or merit of a federal 
system, but that, under a unitary system, it cail be also secured, 
and, what is more, secured in a more adequate and satisfactory 
manner than a federal system, as is evidenced by the constitution 
of the South African Union. Both from the standpoint of a 
strong stable central government as well as local autonomy, 
therefore, a unitary system offers by far the better solution. 

Historically considered, it is all the more evident that the 
unitary system is the only one for China. For centuries, she 
has been a centralized and unitary state, with all the governors 
appointed by the chief executive and all provincial and local acts 
subject to the supervision and control of the central government. 
There has not been in existence the federal system in the history 
of China that is known, unless we take the extinct feudal 
system as one form of federalism, which is rather far-fetched and 
inaccurate. Because of the lack of adequate means of com- 
munications in the past, a good measure of administrative 
independence and discretion was given to the viceroys and 
provincial governors, and yet this cannot be said to have 
established a federal system under the veil of centralization. It 
is only in recent years, after the advent of the Chinese 
Revolution of 1911, when the system of military governors, or 
Tiichuns, had come in vogue, with the necessary consequences, 
as we have seen, of independent army and revenues, and rival 
combinations of Tucliuns, secession and civil w-^ar, that the talk 
for a federal system came into. prevalence. 
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This being the historical backgroend and present condition, 
it is evident that the adoption of a federal system will be con-' 
trary to the past history of China, and, what is worse, practically 
perpetuate the present system of Tucliiiiis or military governors, 
which, as we have seen, must be -abolished if China is to be a 
true and stable re_piiblic, as it affmds facilities for rivaJ com- 
binations, secession and civil war\ At the same time it is also 
obvious that to conform to the historical past of China and to 
forestall the combination of tfie Tuohuns and the prospect of 
secession and civil war, the adoption of the unitary is the only 
remedy and solution. 

The adoption of a unitary system, however, must be preceded 
by two prerequisites, the want of which will render the system 
imsatisfactorjq if not impracticable. 'First; the means of com - 
niimications must be greatly increased, particularly for the 
connections with the Sontliwestern Provinces, so that the arms 
of the central government can reach all parts of the Republic 
with effectiveness. The absence of the adequate means of com- 
munications, particularly in railwaj^s, with the Southwestern. 
Provinces, has already cost China the relative independence of 
these provinces and chronic secession and civil war, wiiich should 
be taken as a serious lesson. Second, the Tuchun system, 
whose reasons for abolition have already been noticed in a 
previous chapter, should be eliminated as a necessary prelude 
to the establishment of a unitary system. Not only for the safety, 
stability ai\d salvation of China must they jdeld their powders to 
the President, but also for the siiccessfui adoption of a luiitary 
system. Otherwise, wdth their independent army and provincial 
revenues, ruling their provinces like uncrowned kings, rivaling 
with one another, forming hostile combinations, struggling for 
supremacy auiiong themselves, plunging China into secession and 
civil war, they will form a. stone wall to the successful 
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application of a 'unitary system. The sucoess of the system, 
therefore, requires the fulfillment of these two prerequisites, 
the better means of communications, particularly with the 
Southwestern Provinces, and the abolition of the Tuchun System. 

With these tw^o conditions met, a federal system being un“ 
suitable, if not perilous, for China, the conclusion can be safely 
ventured that a unitary system, as far as the solution of the 
relation of the central government and the provinces is con- 
cerned, is the only suitable, safe and beneficial system for China.^ 

3. A. V. Dicey, Law of the Constitution, 8th edition, Introduction 
and chapter iii on Parliamentary Sovereignty and Federalism ; Goodnow, 
Principles of Constitutional Government, chapters ir-viii; Bryce, Ameri- 
can Commonwealth, Vol. i, chapters xxvii-xxx; Bryce, Modern Democra- 
cies, Vol. II, chapter lxvi; Vv, F. Willoughby, The Government of 
Modern States, chapter on Distribution of Power Territorially; W. W, 
Willoughby and Rogers, An Introduction to the Problem of Government, 
chapter xxrvj Haines and Haines, Principles and Problems of Govern- 
ment, chapter ii, Part nr; Keith, Responsible Government in the Do- 
minions, chapter vrii ; Walton, The Inner History of the National Conven- 
tiqji of South Africa, chapter in; Minutes of Proceedings, South African 
National Convention; John Stuart Mill, Representative Government, 
chapter xvir; and other treaties on the Governments of the various 
states: 


CHAPTER XVI 


, LEGISLATURE: ITS STRUCTURE AND 
COMPOSITION 

Having laid out the general outline of government through 
the determination and selection of the two most fundamental 
problems— Cabinet vs. Presidential system and Federal v>s. Uni" 
tary — in favor of the Presidential system and the Unitary,— we 
are now ready to construct the several major branches of 
government, to the end that we can recommend a constitutional 
system workable and adaptable to China. 

Dividing the government into the usual branches, — ^legisla- 
ture, executive and judiciary, — we shall first deal with the 
legislature and propose to treat of the other branches in the 
following consecutive chapters. 

The first question that confronts us in the construction bf 
a legislature is the proverbial problem of a unicameral or 
bicameral legislature, or of a legislature of one chamber or of 
two chambers. It is not |)ossible to decide the question unless 
we observe the merits of each system and the raison cT^tre 
thereof. 

The bicameral system originated in England, the birthplace 
of constitutional government, almost by a historical accident. 
The lords, temporal and spiritual, finding themselves having so 
much in common, j>ref erred to sit together as one house, whereas 
the knights of the counties and the commercial elements 
from the towns and cities did the same for the same reason; 
and yet the two bodies would not convene as one chamber, each 
finding itself with insufficient commonness of interest to warrant a 
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eoiubination. This accidental division of the English Parliament 
into the House of Lords and House of Commons was siibse- 
quentty copied by the British Dominions having responsible 
government and other states adopting tlie British cabinet 
system. 

Thus the original purpose, if any, of the Upper House is 
to represent special interests and aristocratic classes, as repre- 
sented by the temporal lords v/ho generally owned large landed 
estates and sphitual lords who not only controlled considerable 
church landed possessions, but also swayed a powerful influence 
among their congregations and followers. It was an anti- 
democratic institution sanctioned largely as a check on the 
democratic and more popular chamber and at times as an aid 
and council to the executive. 

This being the origin, in course of time and experience, it 
was discovered that the second chamber, instead of being a lielp, 
has become a serious hindrance to progress and democratie 
aspirations of the more popular chamber. Gladstone’s Irish 
Home Huie Bill was defeated by the House of Lords, Tlie 
Government Finance Bill incorporating momentous proposals of 
the then Chancellor of the Exchequer, Lloyd George, was de- 
feated by the same House in 1909, Popular agitation for the 
readjustiiient of the constitutional arrangement between the 
two houses reached its climax in 1911, when the Pariiameut 
Bill was passed, virtually subordinating the House of Lords to 
the House of Cbmmons, the Lords yielding only upon the threat 
of creating more peers to swamp the House. As a consequence, 
a public bill passed by the House of Commons and certified by 
the siiCcTker to be, within the terms of the act, a ''money bill” 
shall, unless the Commons direct to the contraiy, become an act 
of Parliament on the royal assent being signified, aitliough the 
House of Lords may not have, consented to the bill, within one 
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month after it sliali have been. sent up to that house. Any 
other public' bill, than the money bill, passed hj the House of 
■Commons in three successive sessions, vv-iietlier or not of the 
same parliament, and which, sent up to the House of Lords at 
least one month, in each case, before the close of the session, is 
rejected by that House, in each of those sessions, shciil, unless 
the House of Commons direct to the contrary, become an act 
of Parliament on the royal assent being signified thereto, pro - 
vided two years at least shall have elapsed between the date of 
the second reading of such a bill in the first of these sessions of 
the House of Commons and the nnaJ passage of the bill in the 
third of the sessions.^ The effect of this Parliament Bill is to 
break the coordinate and independent position of the House of 
Lords and to subordinate it to the House of Commons. In 
fiscal bills, it can have only one month to accept or reject it, 
but, in each ease, the effect is the same — the bill becomes law 
upon royal assent, paid the House of Lords is thus virtually 
deprived of all powers in fiscal measures. In non-fiscal measures, 
the House of Lords has only a suspensive veto of two years, 
after v/iiich the bill likewise becomes law. 

Thus, the brief historical sketch of tbe bicameral legislature 
in Great Britain reveals that a bicameral legislature of coordinate 
powers is incompatible with the cabinet system for the possible 
conflict between the two Houses, and, what is more, between 
the executive and the two chambers respectively, giving rise, 
in an extreme ease, to a three-cornered fight bet^veen the Prime 
Minister, the House of Commons and the House of Lords ; and 
that one of the two Houses must be subordinated to the other, 
so tiiat one House, generally the more popular, dominates the 
legislation, controls the executive, and asserts the sovereign will 
of a single master. In short, in a cabinet system, the tendency is 
The Government, of Europe, revised edition, 11^20, pp. 154, lo5« 
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r to differentiate the two Houses, so that one becomes dominant 

and the other anxiliaiy, and the cabinet becomes responsible 
. only to the niore dominant House and the electorate. It is 
consequently seen that the great disadvantages of a bicameral 
I legislature of coordinate powei’s are the possible friction and 

conflict between the two Houses, especially when controlled by 
different i^arties, and the resultant hindrance to the harmonious 
operation of the government and the progress of democracy as 
generally represented the more popular House. 

In a federal system of government, however, a bicameral 
legislature often is a political necessity. The states, large and 
I small, contending for equality, seek representation on a basis of 

equality and worthy of the dignity of states. In particularj 
small states would be so jealous and particular regarding their 
dignity and rights as component states of a federal country and 
so apjprehensive of being absorbed and overshadowed by large 
states, that except for the equal representation in one of the two 
Houses, they would either hesitate or refrain from federation. 
This was the experience of the United States of America, when ' 
the Constitutional Convention of Philadelphia, 1787, . was' 
assembled. As a consequence, the compromise was agreed 
u|)oii tha.t the House of Representatives should be constructed 
on the basis of population., and the senate should have 
equal representatives of tw^o Senators from each state, . large,: 
or small, and this requirement of equal re]3resentation was 
made, iinamendable, without the co'nsent of the state , or:,' 
states concerned, in the constitution.^ It is evident, there- ' 
fore, that ill a federal state a bicameral legislature ,,is;' iii 
general a political necessity for the satisfaction of state 
representatiori. 

2* Dodd, Modern Constitutions, VoL ir, The Constitution of the 
United States, Article V, p. 305, 
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: Besides, a bicameral legislattire has its own virtues, .notwith- 
standing its appsirent defects in case of coordinate axitlioritiep. 
It serves as a check to the turbulent and impetuous popular 
House, which may be carried off their head or driven, to unwise 
and extreme measures by sentiment or oratory. It gives a bill 
double deliberation and cooler discussion. It offers an 
opportunity for revision and annendment which at times proves 
to be invahiable. Especially, in a democracy, where the 
t^yramiy of majority is feared, the check offered by the second 
chamber may serve as a valuable safeguard for such an 
exigency. 

In recent times, moreover, legislature has been on the 
decline, and there is a general need for the provision of another 
chamber wherein talents and better qualities of representation 
can be obtained. The decline of legislature has been brought 
about, because of the unv/illingness of the bettei? qualities of 
men to run the gauntlet of public election, domination of parti- 
san politics, humiliations and general unprofitableness of tire 
service, prevalence of local and private interests eagerly seeking 
contributions and advantages from public funds, use of the 
committee and census systems, relative insignificance of the 
debate, and so forth.® Both the United States Congress and 
the House of Commons of Great Britain have deteriorated in 
the quality of representation. Less illustrious talents have 
gone into the parliamentary or legislative service, and more and 
more common, mediocre men imder the dictate and control of 
party bosses have filled the more popular chamber. As a means 
to remedy this decline of legislature, it is consequently- proposed 
that a second chamber should be provided, wLere talents and 
higher qualities of representatives can be given a chance, either 

3. Bryce, Modern Democracies, Yol. ii, Cliapter lyiii, The Decline 
of die Legislature, 
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through indirect election or executive appointment.^ It is 
therefore quite obvious that, if the two chambers can be 
differentiated so as to subordinate one to the other, a bicameral 
legislature can yield the advantages of double deliberation, 
prevention of hasty and ill-considered legislation, state or class 
representation, and assembling of illustrious talents and higher 
qualities of representation, which cannot be so readily furnished 
hj a unicameral legislature. 

Applying the problem of the choice of a unicameral or 
a bicameral legislature to the conditions of China, it can be said 
that a bicameral legislature with the two chambeis differentiated 
will be a better system than a mere unicamerai legislature. 
The federal system having been found unsuitable for China, 
and it being of greater advantage for China to adopt a unitary 
system, there is no necessity for a bicameral legislature of 
codrdinate authorities. Yet, on the contrary, a cabinet system 
being not the best for China, there is no necessity for a uni- 
cameral legislature. With a presidential and unitary system, 
China can therefore take the middle course, reaping benefits of 
both bicameral and unicameral legislatures, and yet avoiding 
the disadvantages of either. That is, she can adopt a legisla- 
ture of two houses in form but virtually of one house in opera- 
tion, with the second chamber serving as an auxiliary and 
moderating agency, almost approaching the constitutional ar- 
rangement, with some modifications, of the British Parliament 
between the House of Commons and the House of Lords. 

Under this system, the .second chamber will be subordinated 
to the more 2:)opiilar chamber, but still retained to yield the 
advantages of double deliberation, prevention of hasty and 

4. Bryce, Modern Bemocrncies, Voi. n, Chapter Lxrv, Second 
Chambers, 

5, See Chapter on Federal Vs.. Unitary System, 
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ill-considered legisiatioiu representation of states,, interests and 
classes, and gathering of talents and experience in a national 
reservoir. As China is just at the beginning of parliamentary 
practice, inexperience and freshness being more liable to 
characterize the more popular chamber, it is advisable to 
have another chamber to revise and amend, and in extreme 
cases, to check measures. As she has large provinces, bistori- 
cally demarcated, which demand equal representation, it is 
expedient to have a second chamber v/hich can give this satisfac- 
tion. As her legislature is apt to deteriorate, just as that of 
the other contemporary states did, it is wise to learn the lessons 
of other states and provide a reservoir for talents, experience 
and special qualities, otherwise difficult to obtain in a popularly 
elected chamber. In view of these considerations, it is 
manifest that a bicameral legislature will be better for C^liina 
than a unicameral. 

Yet, if the two chambers are of equal powers, friction and 
conflict, as we have seen, are bound to ensue with the resultant 
evils of hindrance to administration and progress of democracy. 
To obviate this contingency, and again taking lessons from the 
West, it is essential to differentiate the tw'o chambers, so that 
one dominates the legislative branch and the other serves only 
as an auxiliary council. To this end, it is suggested that the 
British practice as enacted in 1911, as a result of centuries of 
experience, may serve as a good solution. All the money bills 
should be under the exclusive control of the more popular 
chamber; all the non'-fiscai bills should be concurred in by 
both Houses. The suspensive veto, however, of the second 
chamber for a period of two years, which may prove to be 
detrimental to public interest, when delay for two j^ears may 
mean disaster and even ruin, should be abolished, aiid, in its 
place, the usual mode of harmonizing the tw o chambers should 
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be adopted ; that is, iii case of conflict o^er iion-fiseal Hlis, 
tlie'two cliambers shouid meet in a Joint session and the majority 
: vote of the members present should decide the question, or 
^ the committees of both Houses should ' meet in a Joint 
conference for adjustment. 

Thus, under this scheme, the legislature is still bicameral, 
with all the advantages of a bicameral system ; yet the two 
chambers are differentiated so that one becomes dominant and 
the other auxiliary, resulting in avoidance of possible conflict 
and definiteness of legislative responsibilities; and yet the 
suspensive vote of the Britirsli House of Lords is eliminated and 
subs'tituted by a joint coriference of the two Houses or 
committees for an a.djustment of conflict over , non-fiscal 
measures, thereb;^ doing away with the disadvantage of a delay 
of two years and securing harmony and efficiency,® 

Having determined the form of the legislature, we now 

come to observe its composition, first of the House of 

* 

Representatives, and then of the Senate. 

The House of Representatives, like the American Houses, 
should represent the population. As China has* approximately 
four hundred million* people, a fair proportion will be one 
Representative for each million people, to be based on the 
recent available statistics and to be redistributed periodically in 
accordance with the census returns, thus making the total 
number of Representatives for the present about four hundred, 
with the proportional representatives from the outlying 
territories, Mongolia, Tibet and Sinkiang. The apportionment 
with each province should best be left to the Provincial 
Assemblies, with the sanction and approval of the Governor, as 

6. For the other ways of adjusting the differences of the two houses, 
see Bryce, Modern Democracies, Vol.. ii, Clmpter i;xrv, Second Chainhers, 

p. 409. 
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the provincial assemblies will know the peculiar and special 
conditions of the districts of their own provinces better than 
the central government. 

Having left the apportionment of representatives within 
each province to the discretion of the provincial assembly, the 
question next arises as to who should constitute the electorate for 
the election of these representatives, or whether this question 
should be left likewise to the states, as it was the case with 
the United States of America. It appears that, inasmuch as 
China should better be a unitary state rather than a federal, 
this question of the electorate should not be left to the 
provinces, so that there wall be no diversity, but only a 
uniformity of the electoral qualificatioiis and practices. 

This being the case, we now at once come to the question 
of the qualifications of the voters. In general^ there have been 
the two main classes of qualifications, one property and the 
other educational. The property qualification w^as the oldest, 
being applied in England ever since the adoption of popular 
suffrage. The educational quaMcation is the more modern. 
The general tendency, however, has been the gradual elimination 
of these qualifications, particularly the property, and the 
adoption of universal manhood suffrage. In China, the 
property qualification, in accordance with the general trend of 
the political development,’ should not be adopted, for it is in 
essence undemocratic and in some way unjustifiable, but the 
educational qualification should be applied. The great mass of 
the Chinese people are still illiterate and ignorant of the 
practice and theory of constitutional government, and it will be 
quite risky to say the least, if not dangerous, to accord suffrage 
to these men until they have acquired a mental outfit qualified 
for the exercise of the privilege of suffrage. The browbeating 
of the illiterate and ignorant by the educated and intelligent, 
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the fooling of the less informed by the smart, and the other 
inherent evils of an illiterate and ignorant electorate will render 
the grant of suffrage to these men extremely unwise. If Ghina 
expects a sound government, it must be founded on an in- 
telligent and educated electorate. 

, Besides, the imposition of this educational qualification 
will not do harm nor injustice to the people. As a public school 
system is adopted and put into practice, the younger generation 
wall be compelled to go to schools. In years to come, the 
illiterate and disfranchised mass will gradually be reduced, and 
the literate and- educated eleetora/te will gradually' extend 
and increase, until, in the end, all the people having passed 
public schools or their equivalent, wall be entitled to vote. It 
can be said here that, to insure the gradual extension of 
suffrage, a stipulation can be inserted in the permanent 
constitution for the establishment of compulsory public 
education. 

• With the requirement of an educational qualification, it 
wdll naturally be asked wdiat amount of education should be 
required. It should be said that the requisite amount of 
education should be made as low as compatible with an 
intelligent electorate so that the electorate will not be restricted 
to the aristocratic classes haying the means and opportunities 
of securing higher education. The education of an elementaiy 
school, or its equivalent, or the ability to read an ordinary 
newspaper or the text of the permanent constitution, should be 
sufficient. With reference to age requirement, while the 
Chinese custom takes a youth of sixteen as already a man, 
when he is yet premature, the pi'evaleiit requirement of the 
twenty-one years of age as a .mark -of manhood; should be quite 
an expedient measure., to ^ follow; ' In this way ,. the Chinese 
electorate will consist of all men of twenty-one years of age or 
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over, possessing an elementary school education, or its 
equivalent, or the ability to read the ordinary newspaper in 
Cliiuese or the text of the permanent constitution of China. 
At present, it will be quite small, composed probably only from 
ten to twenty per cent of the people, but as time goes on and 
the public school system prevails, the electorate will expand 
until it covers all the Chinese men with the requisite 
qualifications. 

Having determined the electorate, the next question arises 
in relation to the election of the representatives of the House : 
Shall election be by district, by general ticket, or by class ? 
Undoubtedly there are advantages as well as disadvantages to 
any of these electoral systems. The class system, as seen in 
the Soviet republic, has the advantages of representation of 
consolidated and crystallized interests and the various strata 
and life pursuits of society, but it has the serious disadvantages 
of class antagonism and selfishness, resulting in conflicts of 
interests and probably civil war between classes, as seen in war 
betv/een capital and labor. The general ticket system has the 
advantage of a larger area of election and a wider choice of 
candidates to the end that those elected can have a larger vision 
of interest to represent, and yet it has the disadvantage of the 
possible complete representation of the large area by a 
successful party to the exclusion of the other minor parties. 
The district system has the undoubted advantages of local 
representation on a small scale with the result of comparative 
simplicity and inexpensiveness of election, but it has the serious 
defects of excluding the minority parties by the successful 
party, trading of local interests, or log-rolling, for private 
legislations, and narrowmess of vision and interest, and gerry- 
mandering, or manipulation, redistribution or redemarcation 
by the-controlliBg party of the electoral districts to its own 
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advantage and to the detriment of the opposing party or 
parties. Because of the difficulties of finding a satisfactory 
electoral system, France has shifted back and forth from the 
district system, or scrutin cVarrondissefnent^ to the general 
ticket, or scrutin de lisle, for many times, only to find that one 
is as dissatisfactory as the other, until 1919 when the electoral 
law took the form of a compromise between the scrutin de 
lisle and jiroportional representation.^ For the purpose of 
China, the representation of the House of Representatives being 
to be based on population, the only possible system is the 
election by district, being the simplest and easiest, the distribu- 
tion of the seats and the demarcation of the districts to be 
determined, as we have suggested, by the provincial assembly. 
To safeguard the evils of gerrymandering, the provisions can be 
made that the distribution of seats should be done in accordance 
with the ratio of one for each million of people residing in the 
several districts and that proportional representation of some 
foitm should be adopted, so that the minority party or parties 
can be represented.® No satisfactory or ideal system can be 
worked out at present for China, as even in the most advanced 
constitutional countries, the problem of representation, is yet in 
the process of search and experiment. 

Having settled on the electoral system by district, we 
come to face a question which may render to naught our entire 
construction of the Chinese legislature, and which may serve as 
a stone wall to the successful operation of the Chinese Republic : 
that is, whether tlie electorate so qualified and electing by 

7. Sait, Government and Politics of France, Chapter vi, The 
Chamber of Deputies: Its Composition. 

8. For discussion of proportional lepresentalion, see Humphrey, 
Proportional Representation; Commons, Proportional Representation; 
Ooodnow, Principles of Constitutional Government, xii. 174, et seq.; 
Willoughby and Rogers, An Introduction to the Problem of Government, 
Chapter X V on Proportional Representation. 
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district under state supervision will be able to function with a 
sufficient degree of competence so as. to insure a reasonable 
representative House of . Representatives. The lack of con- 
stitutioiiai experience, comparative want of public spirit, lack 
of political parties to nominate candidates and guide elections, 
and general illiteracy and ignorance of the mass — all pre- 
dispose one to look with a gloomy outlook for a successful 
oj)8ration of general popular election. In fact, it may be safely 
stated that such a general popular election is almost impractical 
for the present, unless it be a farce popular election, and that 
it should be temporarily postponed until conditions necessary 
for its successful operation are fulfilled. 

In the present, the only possible method of securing a 
House of Representatives upon the general scheme as outlined 
above, and yet without invoking the action of the general 
electorate, is to have an indirect election within each district. 
That is to say, instead of calling upon the general electorate to 
act, local elders and leaders, heads of the organized guilds ai^l 
chambers of commerce and other accredited associations in a 
district should be summoned to meet as an electoral college for 
the selection of a Representative for the House. We shall 
amplify this scheme more fully as we deal with the proposed 
National Convention for the drafting and adoption of the Per- 
manent Constitution, but for the present suffice it to say that 
the only possible scheme is to make use of social or commercial 
organizations already in existence, wherein the rudiments of 
representative government have been unconsciously and tradi- 
tionolly in practice, and to call together the heads of these 
institutions, wlio have alread}^ had experience in leaclersliip and 
social cooperation.^ Each village should send its recognized 

9. As an interesting: exposition of the subject, see F. J. Goodnow, 
The Parliament of the Republic of China, The American Political Science 
Review, November, 1914, p. 541* 
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head or elected delegate, by a village gathering or an action of 
the village comicii, as it- is prevalent in Chiia, to the district 
electoral eollege. In each town or city, guilds, chambers of . 
commerce, educational institutions higher than high or middle 
school, and other accredited associations or institutions, should 
send their heads or representative to the district electoral 
college. So composed, the district electoral college should elect 
one man for the House of Representatives. 

Thus there are tw^o schemes of election suggested : popular 
election by the general electorate as seen in the United States 
and other countries, and indirect election through electoral 
college composed of village elders and heads of various 
commercial and educational institutions. It may be possible 
that these alternative methods can be left to the choice of the 
provincial assembly to determine which is possible within the 
various electoral districts. It may be remarked here that for: 
the present conditions of China there can be no doubt that 
more satisfactory results can be obtained by the application of 
the indirect electoral college system rather than direct popular 
vote. For what is needed now in China is not so much an; 
exact copy of Western democracy, nor a full application of 
democratic principles, but a satisfactory, safe, and practicable 
operation of constitutional Republic. Regarding this subject 
of election, w^e shall have occasion to return again when we 
come to the problem of the selection of the Chinese President, 
which will almost constitute an insoluble problem for the present 
in Chinese constitutional government. 

Respecting the method of voting, it is essential that the 
Australian secret ballot system should be adopted. It should 
be remembered that, even in the short experience of the Chinese 
Rej)iiblic, the use of open ballot for the determination of the 
monarchical form of state under Yuan Shih-kai has resulted in 
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a unanimous vote for a monarchy, the balloting being under 
official manipulation and intimidation. To save China from 
such farces of election, the Australian secret ballot with official 
ballots and without the signature of voters should by all means 
be used. The opening and counting of the ballots should be 
attended by the representatives of the candidates and the 
officials in charge, and, in case of controversy, should be sub- 
ject to the impartial investigation of court. An electoral law, 
providing for registration of voters and secret balloting, and 
against illegal voting, dishonest counting, illegitimate use of 
money, and intimidation of elections, should be carefully drawn 
and enforced. Experience has shown that such laws of election 
procedure should best be enforced under the supervision of 
courts independent of the executive^ ^ 

It remains now to consider the qualifications of the Kep- 
resentatives. In this regard, they should have all the qualifi- 
cations of qualified voters. In addition, they should be twenty- 
five years or more of age, thus giving them a little more mature 
and advanced experience than the common voter. A residential 
requirement, of from six months to a year, may be added, if so 
desired. It may be further added that the term of the Rep- 
resentatives should be three years, as it is the loractice in 
China now. 

Having decided upon the composition of the House of 
Representatives, we come next to that of the Senate. Since 
the special functions of the Senate, as we have seen, are not to 
duplicate the work of the House of Representatives, it is not 
necessary that it should represent population or be popularly 
elected. Otherwise, it will not only give almost a replica of the 
House, but it will seriously rival wdth the House as a competing 


10. Goodnow, Principles of Constitutional Government, p. 183, 
Chapter xv, The Methods of Voting and Furticularly of the Secret Ballot, 
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organ. On the contrary, the special functions of the Senate 
suggest *the mode of composition. The Senate is to satisfy the 
historical demarcation of the provinces : so the provinces should 
be given equal representation therein. It is also to sei've as a 
reservoir for illustrious talents, matured experience, worthy 
benefactors of society and mankind ; so a portion of the seats 
should be given to these qualified members. 

Working on the aforesaid basis of composition, that is, to 
make the Senate partly representative of the provinces, and 
partly a national reservoir for talents, experience, and worthy 
services, it is at once clear that it should be partly composed of 
provincial representatives indirectly elected, and partly of quali- 
fied members appointed by the executive, probably in the 
proportion of half and half for each group. 

The provincial representatives should best be elected by an 
electoral college modeled somewhat after the French system of 
senatorial election. That is, the provincial representatives in 
£he House of Rejoresentatives, the members of the Provincial 
Assembly, the members of all the city or town councils within 
the province, and delegates elected by the villages proportioned 
on the basis of population, electoral college, so constituted, 
all of which are either directly elected by the voters or delegates 
of those so elected, will be competent to elect the Senators each 
province is entitled to. In the light of French experience, such 
an indhect election will yield a very satisfactory legislative body 
recruiting its membership largely from the Representatives of 
the House, and a good proportion of experienced politicians 
and statesmen.^^ With respect to the numbers of Senators each 
province should be entitled to elect, in absence of any demand 
for representation on basis of population, equal representation 
of say five Senators from each province may be provided, 
11. Ogg, Governments of Europe, Revised Edition, 1920, p. 411. 
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niaJiing an aggregate of a little over one hundred Senators so 
elected for the existing twenty-two provinces of China. ■ 

The other portion of the Senators appointed by the execu- 
tive should be limited to certain classes with definite and high 
qualifications, out of which the President may make the ap- 
pointment. Like the Italian system of senatorial appointment, 
certain classes of persons qualified for appointment can be 
numerated, to the end that the ^Senate may be adorned by men 
of distinction, experience, worthy service, and special talent,^- 
In general, three categories may come under the executive 
appointment : (1) high officials of considerable experience, (2) 
persons of fame in science, literature, etc., or by any service or 
merit having brought distinction and honor to the state, and 
(3) persons of large substantial means who have paid heavy 
taxes or done great philanthropic work. Restricted by these 
enumerations of qualifications, it is within expectation that the 
executive will exercise his power of appomtment only within 
the limits set the constitution. 

As regards the term of the Senators, the Senate being com- 
posed partly of the elected and partly of the appointed, it is 
possible to give lise to the idea that a possible difference may 
be made as to the length of term for the two main classes of 
Senators. Experience, however, has taught us otherwise. The 
life tenure of the appointed Senators of the Italian Senate has 
not worked well ; but on the contrary has caused these Senators 
to be out of control of and touch with public sentiment and 
become at times inefficient, independent, and even cranky. For 
. this reason the Italian Senate has been a weak body and is in 
, the need of reform. The Canadian practice of life Senators has 
.yielded virtually the same results, confirming the general 

112. See Dodd, Modern Constitutions, Vol. ii. Constitution of 
Italy, p. 9 . 
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inexpediency of the practiced'^ In the light of the Italian and the 
Canadian experience, it appears that a tenure of six years, both 
for the elected as well as for the appointed, will be the best, ^ 
with one third, like the United States practice, retiring every 
two years, so that there can be continuity of membership, 
service, and policy, and the accountability of service at the end 
of the period either for reelection or reappointment. 

With respect to senatorial qualifications, aside from those 
enumerated for the appointed class, the general requirements, 
that is, the qualifications of a common voter and the age of 
thirty, should be provided. A residential requirement of one 
year or more in a province may be added, if so desired. 

With reference to the executive appointinent of the Sena- 
tors, it is possible that serious objections may be raised to the 
practice. First, it may be contended that the executive appoint- 
ment will inevitably lead the executive to the abuse of the 
senatorial appointment for partisan purposes. The objection 
m well founded and can- be well supported by the Canadian 
experience. Yet, inasmuch as the qualifications of those ap- 
pointed are enumerated in the constitution, the executive cannot 
go far beyond the constitutional limits. It is true that within 
the constitutional limits he may, and can, practice partisan 
politics, and in this respect the executive in office, unless other- 
wise checked, can avail himself of the entire administration for 
partisan appointment, but, outside of the constitutional limits, 
he will be incapable of doing so without running the gauntlet 
of charges for the violation of the constitution, or of the resist- 
ance of the Senate itself for want of the requisite qualifications 
of the appointee or appointees. Again, it is maintained that, 

13. Dodd, Modern Constitutions, The British North American Act, 
p, 291; Porritt, Evolution of The Dominion of Canada, Chapter xi. 
Parliament; The Senate. . . " 
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jf the Senate sliould be given large powers, the executive would 
Tbe tempted to so pack the Senate by his own appointees as to 
entrench himself in executive secimty. This may be true if 
the Senate is a coordinate legislative body with the House of 
Representatives, but in our plan, it is proposed that the Senate 
should be subordinate to the House, deprived of practically all 
powers in matters of money bills, and given a concurrent 
jurisdiction only in non-fiscal matters. What is more, in the 
trial of impeachment of the President, which has often been 
intrusted to the Senate, and in the election of tlie President 
which is participated in by the Senate, if the legislative 
election of the President is adopted, it will be seen that under 
our plan neither the powers of trial nor election are to be 
given to the Senate, but they are to be reserved to the National 
Convention, as we shall subsequently see* As to whether 
a limit or what limit in number should be placed upon the 
executive appointment, the question can be decided as the 
framers of the permanent constitution wish. 

So constructed, like the French Senate in respect of the 
elected Senators, like the Italian Senate in regard to the 
appointed Senators excepting the life tenure which is changed 
to a period of years, like the United States Senate with 
reference to the term of six years with one third retiring in 
every two years, the Chinese Senate composed partly of able 
and prominent provincial leaders and partly of illustrious 
talents, men of experience and distinction, and foremost 
benefactors of science, literature, society, and mankind, will 
become a great national reservoir for political leadership, 
eminent experiences, worthy service, and treasured gifts. 
Incidentally it can serve as a proper retiring place for the 
ex-Presidents who should be given the privilege of seats 
eX“Officio without any executive appointment, 
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Summarizing the composition of the Chinese Senate and 
the House of Representatives, it can he seen that if the above 
scheme should be adopted, it vill follow that the Chinese 
House of Representatives, based on population and either 
popularly elected or by indirect election, will represent public 
opinion, and the Senate, as above composed, wall represent 
leadership, experience, talent, service, and distinction, with 
the House dominating the legislation and the Senate advising, 
moderating, and revising measures. 


CHAPTER XVII 

LEGISLATURE: ITS FUNCTIONS AND POWERS 

Having determined the structure and composition of the 
legislature, we now come to its functions and powers. 
Structure and functions are interrelated and have muktal 
e0ect upon each other, but for convenience’ sake we separate 
the two and treat them separately. 

The traditional conception of the functions of legislature 
is to make law, or legislation. The legislature formulates 
public will, the executive enforces it, and the judiciary 
interprets it. This conception, however, is not substantiated 
by the true status and function of legislature. Law making is 
an expert task, and the general assembly of the representatives 
of a nation are not skilled in such a task. They can talk, 
voice public sentiment, criticize the executive, approve or 
disapprove policies, and ultimately exercise the weapons of 
control in them, but they cannot, as a gathering of men, 
formulate public policies or laws. They are untrained in the 
technical task of law drafting ; they have not sufficient informa- 
tion and experience to formulate laws and policies sound and 
safe for the nation. They are a motley crowd to talk and to 
argue, but not to govern or to rule. 

In recognition of this inevitable fact, legislative initiative 
has largely fallen into the hands of the executive. In the cabinet 
system, the Prime Minister and Ministry make the law and 
the parliamentary majority sim|)ly gives their assent or 
disapproval. In the presidential system, either the President 
initiates legislation, or the Congressional Committees, well 
versed in their respective tasks, formulate policies and laws 
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with the a-dvice of the executive and ministers and .upon 
hearings given to the public. In fact, in either case, with tJie 
adoption of the caucus system, that is, the system- whereby a 
party agrees beforehand as to how to vote and take a stand as 
a solid unit, ail party measures are generally previously 
determined by a majority of the party, — wiiich is a majority 
of a majority, or the equivalent of a substantial minority,— 

- and all the other party members are bound by the decision, 
irrespective of personal opinions. As a consequence, the 
debate in the HAuses has been a mere perfunctory affair, 
without much significance, and is often indulged in as a public 
protest or a record for the consumption of oonstitiiencies, or, 
in extreme cases, as means of obstruction. The crucial fight 
over legislation takes place in the caucus meetings of the 
majority party, which practically decide legislative measures of 
jiarty significance. As an aid to the legislature, in a number 
of American states, legislative reference bureaus have been 
•established to acquaint legislators of necessary information 
and to assist them in drafting and formulating bills and 
resolutions. 

What is even more difficult for the legislature to under- 
take than the formulation of law^ is the actual administration 
of the government. Unless oiganized and under the command 
of one man, and this accounts for the fact that executive 
machinery has generally been single-headed and wull integrated 
.almost like an army, a group of men, each with his own v/iil 
and opinion,' and none responsible for the proper conduct of 
the v/holo, is extremely unfit and inappropriate for action or 
administration. ■ In view of - this- inherent incajjability of -the 
legislature, ,,„it, ,is.. ..extremely ....unwise,.^ to^, sanction . legislative, 
interference in administration other than what is proper and 
necessary for a wholesome and efficient conduct of public 
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administration. It is tantamount to inexperience sitting in 
judgment on experieneej ignorance on knowledge^” ^ 

Tlie true functions of a legislature rather lies, not in 
formulating la^’S themselves except where the}^ can adequately 
do, nor in interfering improperly in administration, but rather 
in seeing that legislation and administration are intrusted to 
proper and competent hands and done satisfactorily by them ; 
in voicing public sentiment and uttering grievances ; in serving 
as critics of the executive and guardian of interests of people ; 
in exercising ultimate control when warranted so to act."' Its 
true function is not so much to govern as to control, and not 
so much to formulate as to approve or disapprove measures. 
As John Stuart Mill has aptly stated : 

“Instead of the function of governing, for which it is 
radically unfit, the proper office of a representative is to watch 
and control the government; to throw the light of publicity 
on its acts; to compel a full expression and justification of all 
of them which aily one considers questionable ; to censure them 
if found condemnable, and, if the men who compose the govern- 
ment abuse their trust, or fulfill it in a manner which conflicts 
With the deliberate sense of the nation, to expel them from 
office, and either expressly or virtuously appoint their successors.^ 
Applying these considerations to the Chinese legislature, 
it is at once obvious that it will be a fatal mistake to intrust 

1. John Stuart Mill, Eepresentative Government, p. 104. 

2. It is interesting to observe the classification of legislative* 
functions as outlined by Professor VV. F. Willoughby: (1) A constituent 
assembly or constitutional convention; (2) a canvassing board and 
electoral college; (3) an organ of public opinion; (4) a board of directors 
for the government corporation; (5) an organ of legislation; (6) an 
executive council ; and (7) a high court of justice. — The Government of 
^Modern States, p. 291. 

3. John Stuart Mill, Eepresentative Government, Cliapter v, on Of 
the Proper Functions of Eepresentative Bodies, pp. 115, 116, 
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to the legislature functions for which it is not fitted. It will 
be a blunder of statesmanshii> to let the Chinese legislature 
interfere improperlj in administration, endeavor to formulate 
policies and law^s and suppress the leadership and initiative of 
the e^vecutive. What is needed to-day in China more than any- 
thing else in government is an honest, unselfish, public-spirited 
and capable executive free from unnecessary and improper tj’am 
mels of the legislature and capable of leading tlie nation througli 
the stormy sea. An unbalanced and overbearing legislature 
will submerge such an executive and intrust the helm of the 
ship io the unruly crew rather than the responsible ca})tain. 

On the other hand, it is essential that the legislature 
should be intrusted with the functions which it can properly 
perform and which it is necessary that it should perform. The 
legislature should approve or disapprove measures, so that the 
principle of the consent of the governed may be preserved. It 
should compel publicity and rendering of account of the 
ei^ecutive and Ms subordinates, so that all public affairs may be 
conducted with honesty, efficiency, and openness. It should 
criticise the executive, utter dissatisfactions and grievances, 
and oppose constitutional deviations, to the end that the 
government may fulfill the supreme end for which it is 
established, that is, the promotion of the welfare of the 
governed. It should finally exercise the ultimate control of 
whatever form it is intrusted, to the end that an armed 
revolution may be rendered unnecessary and public will may 
assert itself through constitutional means. 

Bearing these fundamental principles in mind, we shall 
now inquire what powers the constitution should give to the 
legislature. 

Adopting a unitary system rather than a federal, there is no 
necessity to enumerate the powers of the legislature as done in 
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the constitution of the United State>s, In accordance with the 
theory and principle of a unitary system, the central government 
.has all tlie porrers, whereas the provinces have only delegated 
powers and are subject to the supervision and veto of the 
central authority. As a consequence, the legislative pov/er as 
vested, in the legislature will be plenary and unrestricted, sa.ve 
for the limitations provided in the constitution. That is to 
say, the Chinese parliament, excepting for the limitations 
imposed by the written constitution, will be sovereign lil?;e the 
British Parliament. Consequently, instead of an elaborate 
enumeration of the legislative powers in the constitution, it is 
only necessary to provide for a general investment of 
legislative authorities in the Parliament without enumeration 
or elaboration.^ The Parliament, however, should be given 
the sanction to delegate its legislative authority to the 
executive, or the departments, or the provinces, or the courts, 
dr other apiiropriate authorities so that it can exercise its 
discretion as to whether it should better itself exercise the 
direct legislative powers, or delegate it to the appropriate body 
or organ for exercise. In case of delegation, the Parliament 
should, nevertheless, reserve the right to repeal any action taken 
thereunder. Such an arrangement of delegation and repeal 
will lessen and facilitate the tasks of the national parliament, 
and yet still retain the supreme control over the entire nation 
in the legislative sjihere of governmental authority. 

The legislative power of the Chinese parliament being to 
be plenary under unitary system, the question arises whether 
there should be some limitations on the powers to be provided 
in the constitution, as the exercise of plenary legislative power 
is liable to be attended by dangers unless properly safeguarded. 
The question can be better ansv/ered as each specific instance 
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comes wp for discussion in the pages to come, but for the 
present we shall enumerate a few which require limitations or 
at least safeguards. 

First, with respect to the financial power or the control 
over . the purse — which is always its main power— the 
legislature should not be allowed to refuse sanction to the 
budget of the year without permitting the executive to fall 
back upon the budget of the previous year. If it is not so 
provided, upon the refusal or failure of action of the legislature, 
the executive will be literally starved,” and the govern- 
mental machinery will be brought to a standstill. In tlie cabinet 
system such a refusal of estimates is tantamount to a vole of 
want of confidence. Tlie cabinet either resigns or dissolves the 
legislature. In the presidential system, where the executive is 
fixed in tenure of office by constitution, irremovable except by 
impeachment, such a refusal of estimates without the provision 
of the use of the budget of the previous year will virtually 
place the executive in an impossible position. He is to be at 
the head of the government and responsible for tlie operation 
and administration of the government, and yet has no 
appropriations and revenues to finance the administrative 
machinery. Such an impossible and unreasonable situation 
should not be tolerated. Hence, inasmuch as differences, 
conflicts, and deadlocks are apt to arise in relation to the 
budget, the provision for the executive independence and 
stability must be made by the sanction of the use of the' 
budget of the previous year in the event of the refusal of the 
budgetaiy estimates, or failure of action at the beginning of a 
fiscal year. 

Here it is to be remarked that the power of purse is the 
most important of all the legislative authorities. It can make 
and unmake a government. Whoever controls the purse controls 
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government. As revealed by the English constitutional history, 
it is the necessity of supply that compelled the executive to 
summon the Parliament ; and it is through the control of the 
purse that the English people gradually wrested actual powers 
from the Crown and vested it in the Parliament to be exercised 
tlirough the ministry ; and it is generally on the occasion of 
the budget that the parliament voices grievances, demands 
redress, and criticizes governmental policies and measures. In 
view of the tremendous power of the purse, the executive must 
be protected, in a presidential system, from the deadly blow of 
refusal from a hostile legislature. Otherwise executive independ- 
ence and stability, which constitute the characteristic merits 
of a presidential system, vanish, and the entire presidential 
system will be undermined. It can be consequently stated that 
the presidential system, to be safe and real, must be accom- 
panied by the safeguard of the use of the budget of the previous 
year upon the refusal of estimates or delay of action thereon. 

Second, with reference to budget, the legislature should 
further be placed under the curb of the denial of any authority 
to initiate or increase estimates without the ax^proval of the 
executive. In absence of such a limitation, experience has 
shown that parliamentary members will vie with one another 
in proposing j>rivate or local bills authorizing the appropriation 
or increase of estimates, resulting in log-rolling, competitive 
plundering of the public treasury, and wanton extravagance. 
The English Parliament, the cradle of constitutionalism, has set 
the example and adopted the practice of forbidding the parlia- 
mentary members from proposing expenditures of public funds, 
or increasing estimates, without the action of the executive, 
and this practice has saved England from the curse of public 
plundering and extravagance. China may therefore be well 
profited by the experience of the English and other peoples. 
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Third, the legislative concurrence over the executive a]> 
pointment should not be required; It was a relic of the distrust 
of the executive. It was meant to check the executive from 
abuse of the power of appointment. Experience, however, has 
shown that such a check is unnecessary and inexpedient. It is 
unnecessary, because, in party government, the majority party 
decides the important appointments, and legislative concurrence, 
if required, has become a mere formality. Further, if necessity 
requires interference, the opportunity offered by the considera- 
tion of budget, which will practically include all the activities 
and appointments with their stipulated remunerations, will give 
an admirable and far superior occasion for criticism, supervision, 
and correction rather than mere approval or veto of executive 
appointment. It is inexpedient, because, as have seen, it is 
injurious to tolerate legislative interference with administration, 
for which thej^^ are unfitted, and, what is more, because the 
enforcement of responsibility of efficient administration on the 
shoulders of the executive requires that he should be given a free 
hand to select and appoint his own subordinates and agents 
without let or hindrance of the legislature, which is not supposed 
to be responsible for administration. 

Fourth, to insure executive stability and independence, 
the power of removal through the process of impeachment 
should be curbed by a reasonable restriction or rather reserva- 
tion. In general, the practice of impeachment of the chief 
executive has been to let the more popular house prefer the 
process and the upper house to try it, usually requiring a higher 
quorum, or vote, or both. In GHna, inasmuch as the President 
is:not to be elected by the legislature, as we shall so propose in 
the next chapter relating to the election of the executive, but 
by a .national convention specially summoned for the purpose 
of electing the President, it is not safe to intrust the whole 
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power of removal to the legislature, though it may be restricted 
by the requirement of a higher quorum, or vote, or both. As 
it is proposed to reserve the power of electing the chief executive 
to the National Convention of the peoj)ie;" so the pov-er of 
ultimate removal through the process of impeachment should 
be reserved likewise to the National Convention. 

Yet, on the other hand, inasmuch as it is difficult and 
cumbersome to summon the National Convention, and as the 
legislature, particularly the House of Representatwes, should 
be intrusted with the function and task of supervising the 
executive, it is necessary to give the power of preferring or 
initiating the process of impeachment to the House of Eepre- 
sentatives, sa.y, by a three-fourths vote of aU the members. 
Thus, the House of Representatives can inform the nation as 
to vvdiether the time has come to reconsider the selection of the 
chief executive, and yet the requirement of the three-fourths 
vote of all the members on the roll will safely protect the 
President from malicious attack of a hostile majority. Giving 
the House of Representatives the power of preferment, however, 
as we have seen, should not he followed by the trial by the 
Senate. The Senate, composed partly of members appointed 
by the chief executive, is therefore unfit for such a judicial 
task. Besides, as we have said, the ultimate power of removal 
should be reserved to the National Convention which created 
the President. To put it in another v^ay, the creator should 
have the ultimate right of destroying the creature. In con- 
sidering the tiial of the President, a vote of two thirds of the 
entire National Convention will suffice. The conviction should be 
followed by removal from office. The President, after, removal, 
being in private capacity, can be furtheiy tried and punished, 
if necessary, by courts of law. The causes of impeachmeiit 
5. See next chapter on Executive: His Election. 
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should be limited to only treason, bribery, and other liigh 
crimes and roisdemeanors, and other causes as may be proYided 
ill the Constitution. In the trial of the chief executive, the 
Chief Justice of the Supreme Court should preside. In the im- 
peachment, nevertheless, of other civil officers, for the same 
causes as mentioned above, the summoning of the hlatioiial 
Convention is practically out of question. The preferment of 
a two-thirds vote of all the members of the House of Repre- 
sentatives, trial by the same House, and conviction by a three- 
fourths vote of all Representatives should suffice, whereupon 
the President shall remove the official so iinpeached, be he 
judge, or minister, or any other civil officer. As a rule, a 
, civil officer would be discreet enough to resign before the 
ini])eachment should be consummated. 

Fifth, inasmuch as the power of framing and adopting the 
permanent constitution, as we have seen before, should be 
reserved to the National Convention, the power of amendment 
of *the constitution should also be reserved to the National 
Convention. The power of amendent is an attribute of sover- 
eignty of the people. It is fundamental and vital, as the power 
to amend can mean the power to annul or change the permanent 
coiistitution as set forth by the sovereign people through the 
National Convention. It is therefore essential that, to be con- 
sistent with the doctrine of the sovereignty of the people, as we 
propose to base the framing and adoption of the permanent 
constitution, the pow;er of amendment should be reserved to the 
National Convention. In event of; its exercise, which wall 
usually be with the election of President, a two-thirds vote of 
ail the members should suffice. This requirement of a two-thirds 
vote is neitijer too small, for it is more than a mere majority, 
nor too large, as, in view of the need of a change arising out of 
this transitional period, the amendment process should not be 
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made too rigid and too difficult. Tlie American requirement 
{)f three fonrtlis of the state legislatures or state conventions 
has been shown to be too difficult and too rigid. 

Yet, inasmuch as the National Convention will not be in 
so good a position to know when and where and how amend- 
ments are needed as the legislature, it is expedient and wise to 
let the two Houses by a two-thirds vote of each house or of 
joint session propose amendments, subject to the approval of 
the President. The President may also initiate amendments, 
but they should first be passed by a vote of two thirds of each 
House or of joint session. The adoption of the amendments 
by a vote of a two-thirds majority of all the members of the 
National Convention shall make them as if parts of the perma- 
nent constitution. 

Sixth, in view of the peculiar experience of Chinese modern 
history, with reference to foreign loans, which have proved 
to be the nightmare and menace of the national independence 
of the Chinese, it is essential that special caution be taken in 
the provision regarding this matter. It is undoubtedly unwise 
to forbid the contraction of foreign loans. Needs may arise 
when foreign loans are absolute necessities, such as in war, 
great financial crises, or great economic undertakings, when 
foreign financial assistance is beneficial. The utmost prohibition 
in this direction, consistent with national security, is that the 
provinces or localities should not be given the right of borrow- 
ing foreign loans, except through the National Government. 
This prohibition is necessary, for the provinces and localities 
should not be given the right of conducting foreign relations or 
incurring foreign indebtedness except through the Central 
Government, which shGuld have the centralized and exclusive 
charge of foreign relations. Otherwise, foreign aggressions and 
cexpioitations will be directed toward the provinces and localities 
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through the gateway of iiiternational finance and thus imjieril 
national unity and existence. 

Since total prohibition of foreign loans to be contracted by 
the central government is iinwdse, some kind of permission of 
its use will have to be provided. Yet, in the light of modern 
history, such uses should be strictly safeguarded, to the end 
that China may not be pawned, and placed under the peril of 
foreign foreclosure. It is necessaiy to be provided that the 
executive should not be permitted to contract foreign loans 
without the concurrence of the House of Representatives. The 
practice of the Chinese government during the Great War in 
contracting Japanese loans, either without the sanction of the 
Parliament, or wdth merely a nominal sanction, should not be 
tolerated. Such a practice of irresponsible and unauthorized 
foreign borrowing will lead China in the direction of gross 
abuse and possible bankruptcy, as the“ statesmen with a short 
tenure of office will not feel responsible for the ultimate 
cleaT;ance of foreign obligations, which falls upon the shoulders 
of the citizens. 

Not only so, it is further essential that the concurrence of 
a mere majority of the House of Representatives (as a bill for 
a foreign loan is to be a money bill) is insufficient. The 
executive and the majority in support may conspire for the 
contraction of foreign loans, lured by the irresistible temptation 
of a common sharing of loan commissions, unless otherwise pro- 
hibited. If the House can be bribed for the Presidential election, 
as seen openly in the contest of certain Tuchuns for Vice Presi- 
dency,^' it is within reason to suspect that the House can also 
be bribed by the promise of loan commissions, as unfortunately 
sanctioned in China, for the passing of loan bills. It is therefore 
essential that the vote required for concurrence should be made 

6. See chapter on the Civil War.. 
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larger tliau. a mere majority. Probably a vote of two tiiirdsof ailtiie 
members of the House of RejDresentatives should suffice, wiiicli 
is larger than a mere majorityp and therefore requires the wan- 
ning over of a portion of the other parties or even the opposition 
for the passing of such loan bills. 

What is more, any foreign loam mortgaging provincial 
assets or revenues as securities should require not only the 
two-thirds vote of all the members of the House of Rep- 
resentatives, but also the concurrence of the provincial 
assembly concerned likewise by a two-thirds vote of all the 
members of that body. This additional requirement is necessary, 
because no province or any of its assets or revenues should 
be put in jeopardy by the central government without its own 
consent. It will be remembered, it is the attempt to contract 
the Hukuang loan for the Hankow-Hunan and Plankow- 
Szechwan Railways affecting the interests of the provinces of 
Hunan, Hupeh, and Szechwan, that led to the Chinese 
Revolution.' This historical lesson should be written into. the 
permanent constitution by a requirement of the concurrence of 
tW'O thirds of the provincial assemblies of the provinces affected, 
to the end that such an episode as the Hukuang loan may not 
be reenacfced without the concurrence, not only of two 
thirds of all the members of the House of Representatives, but 
also two thirds of the provincial assemblies affected, which 
wall render the contraction of such loans either well-nigh 
impossible, or extremely beneficial and safe for the nation and 
the provinces concerned. In other words, this a.dditional 
requirement practically gives the province or provinces concerned 
the rights of veto in contraction of undesirable foreign loans 
using provincial assets as securities. 

^ 7. lUacMiirrary, Treaties and Agreements with and Concerning 
Chi na, U)U/o, Article i k. 
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Subject' to the aforesaid limitations and reservations, the 
Chinese legislature should possess plenaiy legislative iiowers. 
The House of Representatives should be supreme and absolute 
in money bills ; the Senate and the House should have concurrent 
jurisdiction in all other measures. The House of Representatives 
should have the control of the purse, the right to sanction or 
not to sanction new expenditures which involve new policies, and 
the right to criticize, supervise, and correct the executive by 
the scrutiny and, if necessaiy, reduction and even elimination 
of certain biidgetaiy items. It is obvious that, under this plan, 
the control of the purse as it is the case with other govern- 
ments, is still the most important and fundamental power of the 
legislature. The legislature should, furthermore, legislate any 
measures for public welfai’e, without the restrictions of constitu- 
tional enumerations, save for the limitations and reservations 
stipulated in the constitution. It should exercise a reasonable 
control over the executive, requiring full publicity and report of 
all official acts, particularly with reference to the application of 
public funds, concurrence in the ratincation of foreign treaties 
and declaration of w^ar, questioning the ministers and other 
officials in writing for facts and information, conducting 
investigation into official conduct and public administration, 
censuring and criticizing the executive with reference to his con- 
ducts and policies, and finally instituting impeachment against 
all civil officials including the chief executive as above outlined. 

Such being the extent of the powders and the limitations 
and reservations thereon of the legislature, the question arises 
as to who should interpret the constitutional |)Owers and 
limitations. Under a unitary system of government, as we 
propose for China, wffiich necessitates no judicial veto of the 
constitutional acts of the legislature, unless otherwise provided, 
the legislature is the interpreter of its own powers and the 
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limitations thereof. It rests with the judgment and conscience 
of the majority party in control to abide by the constitution. 
It lias no other higher authority to declare the imconstitu- 
tioiiality of its acts, as it is found in a federal system with the 
United States, where the judiciary can annul legislative acts. 

Yet, ill actual practice, there are still some checks* which 
will have the same effect, though not of equal consequence, as 
judicial annulment. The chief executive can be given the power 
of a suspensive veto, to be overridden only by a two-thirds 
vote of the legislature, as we shall propose subsequently, w’hich 
gives the President an opportunity to admonish the legislature 
as to its constitutional limits. The opposition in the legislature, 
if able and alert, can avail itself of any plain violation of the 
constitution as a battle cry for the next election, thereby keeping 
the majority in pious respect and observance of the constitution. 
Public opinion of an intelligent electorate can condemn and turn 
out any party that dares to infringe or violate the constitution 
plainly and unreasonably, and correct their inf ringemenlf and 
violations at the next parliamentary session. These checks 
will in all probability be efficacious to keep the legislature 
within reasonable constitutional bounds. 

It remains now for us to observe briefly the privileges of 
the legislature. In order to enable the legislature to perform 
its functions and exercise its powers, just as it is necessary to 
safeguard the executive stability and independence, so it is 
essential that certain privileges, as demonstrated by constitu- 
tional experience of other states, should be accorded the 
legislature so as to protect its independence and competence 
from the molestations of the public as well as the oppression of 
the executive.^ Each House is to be the judge of the elections, 

S. Goodnow, Principles of Constitutional Government, chapter xvi, 
The Privileges of Members of the Le*gislature, p. 193, et, seq. 
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retiiruB, and qualifications of its own members, so that the 
courts, if dependent on the executive, may not interfere in 
favor of the latter, and they may further be spared of partisan 
influences in election controversies, as is generally the practice 
in other states, excepting in England* Each House shall 
determine its own proceedings, punish a member for disorderly 
conduct, expel a member with the concurrence of two thirds, 
and compel the attendance of absent members. These privileges 
are necessary to insure orderly and expeditious action. The 
rules of proceedings are generally left with the Houses, but the 
quorum is generally fixed in the constitution. A bare majority 
of each House, or of both in a joint session, will be ample. 
Each House of congress shall keep a journal of its proceedings, 
and from time to time to publish the same save such parts as 
may require secrecy. The members of the legislature shall in 
all cases, except treason, felony and breach of peace, be immune 
from arrest, except with the permission of the House concerned, 
during their attendance at the session of the respective houses 
and in going to and returning from the office. The members 
shall not be questioned in any other place for any speech or 
debate in either house. The members may determine their 
own compensations. These privileges tend to create parlia- 
mentary independence which is an essential condition of 
successful constitutional government.® 

With these necessary privileges, and subject to the 
aforesaid limitations and reservations, and invested with the 
plenary legislative power, it can be seen that the Chinese 
legislature is to possess a considerable amount of power, 
probably slightly inferior to that of the British Parliament, but 
superior to tha^t of the American Congress, 

9. Dodd, Modern Constitutions, Constitution of the United States, 
p. 295, etseq. 
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EXECUTIVE* HIS ELECTION 

Having con>straoted the legislatnre and invested it with 
appropriate powers, Yve come now to the executive branch of 
the government. The first question we have to face is the 
election of the President. 

There are only two principal ways of electing the President, 
although there can be ingenious methods devised. One 

is the election by the two Houses sitting together as a National 
Assembly, as illustrated in the French system. The other is the 
election by the people or rather electorate, as seen in the prac- 
tice of the United States of America. As China must create 
a President through some means, a careful consideration of these 
two principal methods is essential. 

The French system of electing the President by the National 
Assembly composed of the two Houses of legislature has the 
merits of comparative simplicity, ease, and quietness of electten. 
It is simple, because the right of jpresidential election is limited 
only to the members of the two Houses. It is easy for the 
same reason. It is comparatively quiet, because it does not 
have to disturb the entire nation through presidential campaigns 
as seen in the United States, and. decides the issue by a proper 
voting of the two Houses sitting jointly as a National Assembly^ 
It is this system that the Chinese Republic has so far adopted 
for the election of the President, and it is through this system 
that Yuan Shih-hai w'as elected the first Permanent Presidents 
and Hsu Shih-chang the second,' 

This system, however, has serious defects, which render 
it extremely unwise for China to adopt. First, it must be 
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jiointed out that legislative election, is inconsistent with a real 
presidential system. It is to be observed that in France, where 
this system is used, the President is not the real executive, but 
only a ceremonial and titular head of the state, whereas the 
Premier is the actual executive. In a presidential system, 
wliere the president is to be both the titular and actual executive 
head, it is suscej)tibie of doubt whether such a responsible execu- 
tive can be secured through legislative election. Being elected 
by legislature, the President would naturally be under many 
obligations to those members of the Houses who elected him, as 
a consequence of which he would have to express his indebted- 
ness by generous use of patronages and implicit obedience to 
their behests. Being eligible for reelectioii only through the 
favor of tlie members, he would be so enslaved to their wishes 
and dictates, that be becomes mei-ety a tool of the legislators, 
without sufficient dignity or discretion, not to say leadership 
or initiative. It is practically certain, consequently, that this 
sy^em of legislaiive election will desti’oy the essence of a presi- 
dential system, — that is, executive independence, leadership, and 
initiative, and does not answer the imperative need of China, 
that is a. strong* stable, and comparatively independent execu- 
tive, which can be given only by a true system of presidential 
election. 

Second* legislative election will subject the election of the 
President to the abuse of bribery. The presidential electors 
being limited to the members of the two Houses, generally 
composed only of several hundred legislators, it is comparatively 
easy to purchase the votes of these men. The historic example 
of the election rivalry between certain Tuchiois for the Vice 
Presidency in 1918 of openly quoting the price of vote at S2,000 
to $3,000 per baiiot should serve as an irrefutable warning that 
election by legislature is apt. to result in shameless bribery. 
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That is, the Presidency would practically become purchasable by 
any rich man who could compete in the bidding of the parlia- 
mentarians’ votes, be he millionaire, or rich Tueliun, or v/hat 
not. As a return for the money invested in the votes, the 
President would be obliged to make sufficient profits out of his 
office, as the Chinese magistrate once did, who purchased his 
office. As a rev/ard for rich contributions to the presidential 
purchase, he would fxirther be obligated to reward his supporters 
with lucrative offices, from which they could likewise recoup 
themselves. Groups of officials, in control of government in- 
dustries, such as railways and banks, under the compulsion of 
preserving their posts and interests, would pool their contribu- 
tions and purchase the presidency. In short, the legislative 
election of President is liable to result in the use of bribery, 
corrupting the most important office of the nation, introducing, 
the curse of money powder in the most vital point of politics, 
and defeating the will and choice of the peoj)le. 

Third, legislative election will subject the election <=' 0 f 
president to military intimidation. The members of the two 
Houses all gatheiing in the legislative chambers can be coerced, 
in an open or covert manner, by those holding great military 
power. The fight of 1922, before the very gate of Peking, almost 
in front of the parliament, between the Fengtien faction, and 
the Chihli, may be regarded, in a way, as a contest of military 
strength, preliminary to the presidential election of 1923. The 
winning faction holds the first option, so to speak, of the ensu- 
ing presidential election. It is not a direct intimidation, but 
it is an indirect forcing of the presidential election in favor of 
the victorious faction nevertheless. It should further be re- 
membered that, in 1913, when Yuan Shih-kai was being elected, 
he placed military guards in the legislature, thus reminding the 
members of his military power.. In fact, it can be frankly 
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doubted that, except for Ms military supremacy, the parliament 
being in control of the opposition party, Kiiornintang, his elec- 
tion would not be possible. Thus, with the system of legislative 
election, the Presidency would always be under the nightmare of 
military power, and the one holding military supremacy at the 
moment would have a far better chance than any other. As a 
natural consequence, such a possibility of selection according, 
not to the will of the people, but to the relative strength of 
military powder, w^ould encourage incessant fighting and rivalry 
between military generals, and thereby contribute toward chronic 
civil w^ar. 

Fourth, legislative election will in effect be inconsistent 
with the theory and practice of popular sovereignty, or sover- 
eignty of the people. The system may be defended by sa^ying 
that the ji^ople delegates the power of presidential election to 
the legislature. In practice, however, this delegation will often 
work toward the defeat of the will of the people. The members 
of the legislature, being a comparatively small body of voters, 
could not gauge public sentiment so accurately as alw^ays to 
make the choice of the nation. When they are subject and 
open to such gross abuses as briber^^ and intimidation, it is all 
the more certain that the choice of the people will most probably 
be defeated and that the most important office of the nation 
would be grasped by either the richest or the most powerful 
candidate. In fact, to be consistent with the theory and practice 
of popular sovereignty, and inasmuch as we have seen that it 
is unwise and essential that the power of drafting, adopting, and 
amending the permanent constitution be reserved and exercised 
by the people or electorate through a National Convention, the 
choice of the chief executive, wffiose significance is not less than 
the pow^'er of amending the constitution, should likewise be 
reserved and exercised by the people or electorate as a whole* 
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Fifth, legislative election is bound to produce a rather 
weak President, Being the choice of the members of the legis- 
lature, lie might not receive so much support from the people 
as one popularly elected. Suppose the President of the United 
States should be elected by Congress, and it is extremely doubt- 
ful whether he can commajid the same support and confidence 
as he is now elected by the people. Coupled with the practical 
destruction of the very essence of the presidential system, the 
President legislatively elected is apt to be a slave to the legisla- 
ture, a weak hand at the helm of the state, and a puppet of the 
party who purchased the election, or fought for it, as the case 
might be. 

To recapitulate, it can be safely stated without doubt that in 
view of the glaring defects of the system of legislative election — 
namely, inconsistency with a true presidential system, subjection 
of the election to bribery and intimidation, encouragement 
of the struggle among the generals for military supremacy 
leading to chronic civil war, incompatibility with the theory 
and practice of popular sovereignty, and the inevitable weak 
position of the President, lacking in adequate support and held 
in power by the clique or party that either purchased or fought 
for his election, — ^in view of this array of glaring defects, 
notwithstanding its virtues of simplicity, ease, and quietness, the 
legislative election of the President should be discarded as a 
wrong and baneful system for China. 

Having outlawed the system of legislative election, wg 
turn to the other principal and rival system, that is, election 
by the people. This system has several undoubted substantial 
advantages. It is the only system by which a true presidential 
system of government can be securely instituted. The 
President, being elected by the choice of the people, enjoys 
the support and confidence of ihe people and comparative 
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■iiiciepeiideiice .and security ij:oni thedegislatiire,; wJio isjiQt Ms 
■..creator, but Ms coordinate agent of public service, in .respect of 
wliicli a iegislatively elected, especially tlirougii b.ribety or 
iiitioiidatioii, can hardly rival. It is the only syste.m that can 
'eliminate, to a large extent, though not absolutely, t.he evils of 
■bribery or intimidation, or, in other words, the... curse of money 
■ and military power in politics, as it is not so easy, and in fact 
quite impossible, to bribe the entire electorate or to intimidate 
them. It is, further, the only system that can give effect 
to the will of the nation and put into actual practice the 
doctrine of popular sovereignty, the candidate elected being the 
choice and pride of the people. It is, finally, the only system 
that can disooiirago fighting among Generals or Tuchuns for 
the presidency and thus prevent chronic civil war, as it is futile 
to fight, when it is the voice of the people that decides the 
election. It is, therefore, the only system that can counteract 
all the evils of the system of legislative election and jdeld a 
strong, stable, and independent executive and a . true democracy 
and republic for China. 

Yet, excellent as the system is, the question arises whether 
it is practicable in the present condition of China and whether 
the people or electorate can be called upon to perform the 
gigantic task of electing a President. How are they going to 
find the right man? to nominate him ? and to elect him? 

This question of practicability virtually sets to naught our 
beautiful dream of a true system of presidential election for 
China. As witnessed in the United States, popular election 
requires the presence of strong party organizations, to nominate 
the candidates, to proclaim the issues, to wage campaigns, 
and to whip the electorate to a common consensus of balloting. 
In absence of such, political part}?" organizations, popular 
election is welbnigh impossible. Nevertheless, in China there 
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are no strong political party organizations . extending ’tliroiigli- 
out tlie coiiiitiy and commanding the votes of a great number 
of people. As we have seen, the Northern' Military Party is 
not a popular , party in the sense that it is made up of the 
electors: it is in fact a party of the old executive machinery of 
Yuan Shih-kai. .Similarly, as w^e have observed, '..the opposi- 
tion partj/, the Kuomintang, while more popularly composed 
than the Northern Military party, is nevertheless only a party 
largely of the followings of Dr. Sun Yat-sen, more or less limited 
to the people of Kwangtung. Thus it is clear that there are no 
great political party organizations having roots in the electorate 
and capable of carrying through a popular election with success. . 

In absence of such a fundamental prerequisite, were the 
system practiced, it would be bound to be attended with 
meager success. As we have observed, the great majority of, 
the Chinese are yet illiterate, and uneducated as to the theoiy 
and practice of constitutional government. Political education 
must therefore precede the application of popular electfon. 
Again, as has been witnessed, the Chinese people are not 
sufficiently advanced in political experience to warrant an ill- 
prepared adoption of the system. While richly endowed with 
common sense and innate capacity for self-government, they 
have been excluded for centuries from any substantial 
participation in the government by monarchical absolutism prior 
to the advent of the Republic. Political experience and training 
must, therefore, precede the application of popular election. 
Not until, therefore, the people have adequate political 
education and experience can the system of popular election 
be tried with assurance of reasonable success. Else, the 
election would be a confusion of votes, mockery of official 
manipulation, and browbeating and deception of the mass by 
an unscrupulous few. 
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This being so, \\*o practically come face to face with a 
stone wall in the solution of the Chinese 23robIem of a 
constitutional g ivernment. In j)ursiiance of our discussion 
and analysis, we have reached a dilemma, where legislative 
election is j)ossible and yet extremely harmful, and popular 
election is greatly beneficial and yet susceptible of doubt as to 
its practibility. Between the horns of the dilemma^ if China is 
to remain a rej)ublic, w^e must find and work out a system 
whereby she may also elect the President, It is to be said here 
that it is because of this fundamental difliculty of the virtual 
impossibility of finding a satisfactory method for the election 
of the President tliat led many a iiatriot and w^ell-wisher of China 
to suggest a return. to a monarchy, aitiiough this ste|) is evidently 
contrary to the iiublic wish and inconsiderate of the innate 
cajiacity of the Chinese for self-government. 

Confronted with this dilemma, which we may honestly 
and frankly regard as the most difficult problem of constitutional 
republic in China, we are therefore driven to resort to the only 
alternative oiien, that is, indirect election through an electoral 
college constituted like the National Convention for the framing 
and adoption of the Permanent Constitution. 

This electoral college for the election of the Chinese 
President should consist of delegates or representatives elected 
strictly by the people. Each administrative district (hsien) as 
it exists at the adoption of the constitution should elect a dele- 
gate dr delegates equal in number to its representatives in the 
Provincial Assembly. The delegates of the districts in each 
province should assemble in the cajiital of the province 
respectively, and choose among themselves ' a number of 
delegates to the National Convention equal to the total number 
of the elective Senators and Representatives each province is 
entitled to, 
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Tlie mode and system of election within each administra- 
tive district is to be left to the discretion of the Provincial 
Asseinljly, or, prior to its institution, or in its" absence, 
to that of the Governor. It is, however, sx^ggested that, as a 
basis of representation, each administrative district should elect 
one delegate: to the Provincial Convention, provided a district 
with more than a quarter of a million of population should be 
entitled to additional representation at the ratio of one for 
every additional quarter of a million of population, and tha.t, 
prior to the adoption of the census, the Governor with the 
approval of the President should use the best available 
statistics and determine the population for each administrative 
district. It is further suggested that the electorate for the 
presidential electors should be the same as that for the House 
of Representatives, and that the qualifications of the candidates 
should be those of a common voter. 

With reference to the mode of election within each 
administrative district, which under our plan is left to the 
discretion of the Provincial Assembly, or, in its absence, to the 
Governor, it is to be said here, that, for the present conditions 
of China, village elders or delegates, heads or delegates of 
guilds, chambers of commerce, and other accredited educational 
institutions, should be called upon to perform the function of 
primary election in place of the general electorate. Not until 
the people within a district have attained a certain degree of 
political knowledge and experience and manifested the desire 
and capacity for the exercise of direct election should 
universal suffrage be practiced with safety and satisfaction. 

That this mode of election within each administrative 
district is practicable and in harmony with the innate capacity 
and traditional practices of self-government of the Chinese is 
obvious. The Chinese are used .to their characteristic village 
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goverriEieiit and can readily elect an elder or .representative bj^ 
a village gathering or by action of the village council. These 
village elders or representatives are the true exponents of 
Chinese democracy and innate capacity for self-government. 
The Cliinese are further accustomed to guilds and cliambers of 
commerce in cities and towns. They have governed themselves 
under the competence of these organizations for centuries. Tliese 
commercial organizations can easily elect representatives, or 
designate then heads as delegates. Tiiese leaders are the true 
apostles of Chinese democracy and capacity for representative 
government. In recent times, in China, educational institutions 
have sometimes been accorded representations in political gatlier- 
ings. It may be advisable to include the lieads of various ac- 
credited educational institutions within a district in the primary 
electoral college. Thus, in this initial stage of the Republic, 
when all available native stock of Chinese social cooperation 
and political experience should be summoned to play their best 
role, these social, commercial, educational, and village institu- 
tions, wherein resided Chinese democracy for centuries, and 
which have developed the Chinese capacity for self-government 
to a certain extent, should be fully utilized to the best possible 
advantage of the Young Republic. 

This plan is further supported the historical example of 
the United States of America, after whose procedure of framing 
and adoption of the permanent constitution, on the theory of 
popular sovereignty, we proxiosed, in a previous chajiter, to 
model the Chinese procedure of obtaining a permanent constitu- 
tion . It is to be remembered, when the Constitutional Convention 
of 1787 assembled in PIiiladelpMa, the delegates did not feel it 
safe to resort to popular election, for fear of the imj)ossibiIity of 
a concurrence of the majority of the people, undue advantages 
given to the large states, and incapacity of the people to choose 
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the right man. Nor did they feel it secure to try legislative 
election, for fear of corruption, intrigue, executive dependence, 
and legislative usurpation and tyranny, and because '' appoint- 
ments made by a numerous body are always worse than those 
made by single responsible individual, or by the people at large/'' 
Avoiding the two extremes and compromising the interests of 
the large and small states," they therefore proposed and adopted 
the system of indirect election through an electoral college, com- 
posed of electors from each state equal to the number of the 
Representatives and Senators each state v/as entitled to. In this 
way, it was believed that popular will could be upheld, national 
choice secured, and yet popular incapacity and legislative corrup- 
tion avoided.'^* For a while, the congressional caucus composed 
of the leaders of the political parties attended to the nomination 
of candidates, but, in course of time and experience, as the 
political party was well organized and grown, they departed 
from the practice, and nominated candidates through national 
party conventions. They carried on presidential campaigns*, 
mobilizing voters, distributing literature, and contesting the 
issues, and thus rendered the indirect electoral college only a 
body of registering the results of popular action in each state. 

The wise fathers of the United States Constitution saw that 
this indirect system of election was the only saie course for the 
young republic, and although the outcome of change to popular 

1. Scott and Hunt, Debates in the Federal Convention of 1787, p. 269, 
Governor Morris, session of July 17. 

2. See Scott and Hunt, Debates in the Federal Convention of 1787, 
Eeported by James Madison, pp. 40, 80, 270, 286, 288, 516, 624. 

3. Jt is interesting to note that, in the Federal Convention of the 
United States in 1787, all sorts of devices for the election of the President 
was proposed, such as election by state governors, state legislatures, and 
so forth, but the final decision was in favor of indirect election through 
elections—see Scott and Hunt, Debates in the Federal Convention of 1787 ? 
Max Ffirrand, Eecorda of the Federal Ccravention, 
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election was bej^oiid their espectatioiiy it was yet in accord with 
tlieir washes for an effective as-sertion of j)Opiilar will in a safe 
inaiiiier. For the Chinese Republic, in the light of such a good 
Jiistorical example, there i>s no wiser and better ■way than to 
follo'w the same footsteps of wdsdom and ' caution, modifying the 
iiieasiire only for adaption to the social and economical condi- 
tions of China, as we have seen, in the use, for the present, of 
village elders and guild heads. Thus, for the present, prior to 
the development of great political parties, this indirect election 
through a popularly constituted National Convention will serve 
as an intermediate step to tie over the almost impossible and 
insoluble situation. In time, following the historical develop- 
ment of the United States, and as political parties become well 
organized and grown, and the people have sufficient political 
education and experience, the National Convention wall likewise 
become a mere body of registration, and popular election will 
come in vogue. 

• Nevertheless, this indirect method of election through an 
electoral college may still be deemed impracticable and in- 
expedient for the present conditions of China. It is impracti- 
cable, it is claimed, for the general indifference of the mass for 
political affairs, so deeply absorbed in a hard struggle for existence, 
and so little accustomed to governmental participation. It is 
inexpedient, because the National Convention, though proceed- 
ing from the people, might still be susceptible to the abuses and 
corruptions of bribery, intimidation, and official manipulation, 
wdtli the other consequential evils of legislative election. The 
opponents of the plan of National Convention may concede that 
such a scheme may be possible during a great national crisis, when 
the independence of the nation is on the precipice of extinction 
and the patriotic sentiment, stirred to its depths and cut to the 
quick, is proba])1y powei'ful enough to arouse the people from 
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letliargy and indifference and to overcome ' tlie temptations of 
abuses and corruptions. It is, however, held that any election 
of a President in China for the next forty odd years, prior to 
the development of political education and experience of the 
people, is liable to be attended by abuses and corruptions, and, 
what is worse, by revolution and civil war, as seen in the Latin 
American nations, no matter what the system of election adopted 
is, be it legislative election, or popular election, or indirect 
election through a National Convention. 

If this be the opinion and conviction of the framers of the 
constitution, save for a direct return to monarchy, which is 
impossible, and in absence of any satisfactory method for the 
election of a President, the only solution seems to lie in the 
election of a President for a sufficient length of tenure, and, if 
necessary, for a life term, so that the recurrent revolutions and 
civil wars attendant upon each election may be avoided and 
China may have peace and order for a reasonable period of time, 
until the peoj)le are sufficiently politically educated and experi- 
enced to elect a President either through popular election or a 
National Convention. Such a scheme should, as a rule, not be 
resorted to unless and until the Republic has been found to 
be hopeless and impracticable for the present conditions of 
China and has brought the nation almost to the verge of bank- 
ruptcy, foreign control and national extinction, and unless and 
until the people, finding it impossible to return to a monarchy 
and yet equally as impossible to proceed with the republic, are 
driven to take this last measure. 

In case such a desperate measure should be resorted to, it 
is essential, in order not to defeat the primary objects of sucli 
a move, to choose the right man, with undoubted character 
and tried ability, who shoidd not make use of his extraordinary 
opportunity as a means for his own profit or glorification, but 
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who slioiild regard it as a sacred .trust for the nation and be 
pledged and eonsecreted to the taskj not only of maintaining a 
government capable of resisting foreign aggression and keeping 
peace and order within, but also of promoting the education 
and political experience of the people, to the end that, when 
his end of term ,or life comes, the people not witness a 
recurrence of revolution, civil war, and corruptions, as it was 
their intention to avoid and eradicate, but can be prepared to 
perform their part in government, elect their own cliief 
magistrate, and maintain a government of the peoj)le, by the 
people, and for the people. The tragedy of Diaz, dictator of 
Mexico for a -generation or so, who maintained peace and order, 
but w^ho miserably failed to develop the political education and 
experience of the people, resulting in a recrudescence of 
revolutions and civil wars after his exit, should not be reenacted 
in the history of China. The resort to this desperate device of 
a life or permanent President can be justified only on the ground 
of national salvation and upon the solemn pledge of undertaking 
the political education and training of the pco|)le, else the 
device is nothing more than a mere temporary scheme for a 
lull between storms. It is, however, warmly wished and 
fervently prayed that such a resort will be found unnecessary 
and that for the present the system of indirect election through 
a National Convention, with the possibility of developing into 
a popular election in course of time, will be found acceptable 
and wwkable. 

Our conclusion in regard to this problem of the election of 
the President is that legislative election should by all means be 
oiitlaw^'ed, l^eing liable to abuses and corruptions, and conducive 
to revolution and civil w^ar ; that popular election, though 
advantageous and bound to be the iilfcimate method to be 
adopted, is nevertheless apprehended to be impossible for the 
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present for want of great political parties liaving deep roots in the 
people and the general niipreparedness of the people in political 
education and experience ; that the only method which seems 
to he possible and practicable for the present is the '-indirect 
election through a National Convention founded on the traditions 
and customs of the people as acquired through village govern- 
ment and guild and other commercial organizations, with the 
possibility of gradually developing into a popular election, making 
the National Convention merely a body of registration of the 
choice of the nation, as in the experience of the United States ; 
that, should the method of the National Convention still be 
deemed or found impracticable and inexpedient, and the nation 
be menaced by foreign foreclosure and intervention, as a 
consequence of chronic civil war and reckless depletion of the 
national treasury, assets and credits, the only salvation lies in 
the institution of a life or permanent president, until such time 
when the people are ready, in respect ’of political education, 
experience, and organization, to elect their own magistrate ; and 
that the hope and prayer of the author is that the indirect 
method of election through a National Convention will be found 
acceptable and workable for the present conditions of China. 

It remains now to consider some other problems relating to 
the election of the President, Relative to the procedure of the 
election of the President, the candidate receiving a two-thirds 
vote of those present of the National Convention should be 
declared elected. In case, however, no candidate receives the 
requisite two-thirds vote after the second balloting, the two 
highest candidates should be put to vote, and the one receiving 
the majority of the votes cast should be elected. The secret 
Australian ballot should be used. The Vice President should be 
elected in the same manner immediately after the election of 
the President. The majority of the National Convention should 
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Constitute a ■qucruiii for business. Tlirese monilis prior to the 
expiration of the presidential term, the National Convention 
shall convene and proceed to the election. 

With reference to the, length of term of the President’s 
office, the term adopted is five years. It is, however, not in 
coi;iformit}7- with the term of . the House of Eepresentatives or 
the Senate. .The House sits for three years and tlie Senate for 
six years with^ one third retiring every two year’s. The fixation 
of the President’s term at five years has the grave disadvantage 
of not being in harmony with the term of legislature, so that 
there is the danger of having the President or the legislature 
changed in political affiliation, and yet the legislature, at least 
the House of Ptepresentatives, or the President, ' be of a 
difierent poHticai complexion, resuiting in eoiiiilet and deadlock. 
Ihe only way to avoid such a contingency is to harmonize 
the term of the President with that of the legislature, making 
it six years instead of five, so that the executive and the 
Jegislatiire, or at least the House of Representatives, can be 
changed in political complexion at the same time. 

With respect to the qualifications of tlie presidential can- 
didate, the age fixed now is forty years. It does not, however, 
seem to require such a high age for presidential qualification, 
and the American requirement of thirty-five is sufficient. No 
one Imt a citizen natural born, or on© at the time of the 
adoption of the constitution, should be eligible. A residential 
requirement of at least ten years at any period of his life may 
be added. 

, As regards recdigibility, the law ^passed has made the 
President reeligible. only once,, .apparently, to write into the 
Chinese Constitution an 'American tradition. It does not seem, 
however, that; this limitation 'is 'expedient. A time nia}^ arise, 
such as a great , war or finaixcial panic, or other crisis, when it is 
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not wise nor safe for tlie public w^elfare or national salvation to 
('Iianae tlie executive, and it will be very perilous for the nation 
to be iraminoled by sucli a limitation. Besides, to limit the 
reeiigibility by express stipulation is to deprive the sovereign 
])eopIe of future generations of the right of a free choice of 
their chief executive, which is against the theory and x^ractice 
01 po])uIar sovereignty. If necessary, a tradition may be set 
by some worthy president^ as did George Washington, so that 
two terms may become the rule. Any express limitation is 
undoubtedly unwise and inexpedient. 

Respecting the expediency of electing a Vice President, the 
French system of legislative election does not provide one, for 
it is easy to convene the National Assembly by a joint session 
of the t^vo Houses, but the American system requires one, for 
it is not easy to conduct a jpopular election or to select 
presidential electors at any time. Inasmuch as the Chinese 
system, as above outlined, is more in line with the American 
system, it is of no doubt that a Vice President should be elected' 
by the National Convention in the same way as the President 
is elected and at the same time, and should take the place of 
the President, if the latter should be incapacitated for any cause, 
death, resignation, serious illness, etc., so that in case anything 
should }}a]}pen to the President, the National Convention of 
the electors of the people need not be called upon again. The 
Qualifications and term of the Vice President should be similar 
to those of the President. He should preside over the Senate, 
as in the United States of America. The legislature should, 
however, be empowered to decide who should succeed the 
presidential chair, generally the cabinet members, in case the 
Vice President succeeding the President should likewise be 
incapacitated for ajiy cause, so that there can ahvays be a line 
of succession definitely designated, . 


CHAPTER XIX 
EXECUTIVE : HIS POWERS 

Having seen how to elect a. President, we come now 
naturally to his powers. The executive powers in a constitutional 
government, under the theory of popular sovereignty, are always 
enumerated. That is, it is not an office of inherent powers, as 
that of an absolute monarch, but a created office with definite 
grants of powders, outside, of which he is not supposed to go. 

The historical development of this conception of the 
executive powder should be noticed. It can almost with safety 
be stated that practicaJIy all governmental powers originally 
started with the person of one ruler, be he king or chieftain. 
The autocrat of primitive political societies is the fountain of 
all powers, executive, legislative, and Judicial, His will is law. 
He makes ]aw% enforces it and interpi:ets it. With the develop- 
ifient of time, hov/ever, the powers become differentiated.. In 
England, where constitutional governinent was' first almost 
unconsciously evolved by the |)lucky resistance of the English, 
against unsanctioned levies of taxation, the people gradually 
wrested the actual powers from the Crown through the control 
of the national purse or grant of supplies. In time the Crov/n 
becomes a figurehead, and the real legislative power goes to the 
Parliament, the executive to the ministry, and the judicial to 
the courts. The Crown is said to have prerogatives, but he acts 
only through the Parliament, the ministi^y, and the judiciary. 

Where the monarch or king grants the constitution to the 
people, in which case he may also reserve the power of 
amendment, the executive power of the Crown is not granted 
by any body, nor limited in any way except by the express 
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proMbitioBs or limitations of tbe constitution. This is the 
general conception of the continental .. executive power, where 
the kiiig 'or iiiGiiarcli grants the constitution. 

Where, however, it is not' the king .or monarch who grants 
til© constitution, but rather the' people, who, generall^r through 
revolution or civil war, brought, about the new regime and 
formulated and adopted the constitution, in other words, where 
the theory of popular sovereignty prevails, the executive 
power is not inherent, but is granted by the sovereign people 
through tlie instrument of the constitution. He derives his 
powders from the grants embodied in the constitution ; his power, 
therefore, is therebj^^ limited. He cannot exercise any authority 
save for the powers granted him in the constitution ; nor can 
he do anything that is not forbidden in the constitution, as a 
king or monarch can under a monarchical grant of constitution ; 
but rather he has to find his authorities in the express grants 
of the constitution. His power is not geiieraJ, but limited and 
eniimeratecl. 

In the light of these conceptions of executive power, it can 
at once be seen that the Chinese executive powers should not 
be general, but limited and enumerated. China is to adopt 
the permanent constitution under the theory and principle of 
popular sovereignty. She did not obtain a constitution through 
the grant of a king or monarch. She obtained her republic 
through revolution. As sovereign, the Chinese people shall 
create the office of the President and invest it with appropriate 
and necessary powers. Hence, the Chines© conception of 
executive power is to be enumerated and limited. 

This being so, it is necessary to. enumerate the powers 
most cautiously and to grant sufficient powers for the duties of 
the office of the President. It is almost a law of nature that 
duties and powers should be proportional. If greater duties 
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slioiiicl be expected, greater powers slionld be given, and vice 
versa. ' So the grant of the powers to the President should be 
proportional and commensurate with the duties of the office. 

The duties of his office are tremendous. He is to conduct 
foreign relations, maintain peace and order, execute law, 
and promote general weMare. These supreme duties themselves 
suggest the powers that should be granted to the President. 

First, the President should be head of the administration. 
He should appoint all the officers, military or civil, save those 
otherwise provided in the constitution. He should have the 
power to remove any official except judges and those otherwise 
provided by constitution or law, no matter how the appointment 
may be made, so that he can assert his will, where impeded, 
and thus become responsible for the entire administration. He 
may delegate his power of appointment or removal to the heads 
of the departments, the governors, and other high and proper 
authorities, subject, of course, to his supreme control. He 
should have the power to establish the administrative system 
without legislative interference, subject, however, to the indirect ■ 
and equally as effectual a control, by the House of Representa- 
tives, through the sanction of the budget. It is only by 
making himself such a responsible head of administration that 
the President can execute the law and carry out the purposes 
of government. 

Second, the President should have diplomatic power. He 
should be sole agent through which the nation ocmes into diplo- 
matic relations with other states or governments. He should 
therefore have the power to receive ambassadors or other 
public ministers, which implies the power of the recognition of 
new governments. He should have the power to conclude 
treaties. In this respect, however, legislative sanction is essen- 
tial. The two-thirds requirement of the members present of 
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the United States Senate lias been shown to be rather unwise, 
for the Senate, not being so popularly representative of public 
sentiment, may not act in accordance with public opinion, and 
. the , two-thirds requirement gives the minority party the oppor- 
tunity to block important treaties or agreements. The episode^ 
under the Wilson administration of the Treaty of Peace with 
Germany, embodying the Covenant of the League of Nations, is 
a telling illustration. When the treaty w^as under senatorial 
consideration, public opinion w’^as, undoubtedly, for the League, 
possibly with the necessaiy reservations, but the partisan poJitics 
between the Democratic and Republican parties made the 
passage impossible, until it was thrown out to be an issue of 
the presidential campaign, when the public sentiment against 
inflation and the Shantung Question side-tracked the League 
Covenant. Hence, it is proposed that the legislative sanction 
should not be two thirds of the Senate, but rather a majority 
of the two Houses. 

In China, where the Senate, under our j)lan, is to be partly 
.composed of executive appointees, it is out of the question^that 
this function of sanctioning treaties should be reserved to the 
Senate only. The task should rather devolve upon both the 
Senate and the House of Representatives, so that not only the 
experience and intellectual eminence of the Senate may contribute 
its share of scrutiny and comment on treaties, but also public 
opinion, as supposed to be represented in the House of Repre- 
sentatives, may also voice its will thereon. The vote of con- 
currence should require the majority of those present of both 
Houses in joint session, or of each House in separate session. 
This constitutional armngement in relation to foreign affairs 
combines the advantages of expert guidance and handling of 
foreign affahs by the executive and his appointees, and the 
liopular control thereof by public opinion, and the careM 
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somtiny and effective check by the legislature, which constitute 
probably the best system of administration of foreign relations 
in a democracy.^ 

Third, the President should have military power. He should 
be the Commander, in Chief of the army and navy and all 
the other armed forces, so that he can defend the nation from 
outside aggressions and maintain peace and order within, and 
execute the law, if necessary, with military force. Respecting the 
declaration of war, in a democracy he is usually not granted 
the power without the concurrence of the legislature. As in the 
case of sanctioning treaties, the concurrence of each House or 
both in joint session should be required. In view of the serious- 
ness of the declaration of war, it is suggested that the requisite 
vote should be more than a mere majority: it should be at 
least a two-thirds majority of all members of each House or both 
in joint session, thus making the declaration of war more difScult 
than, the sanctioning of treaties and a measure supported not 
merely by a bare majority, but by both the majority party as 
well as some portions of the opposition or minorities. 

In case of national emergency, however, such as foreign 
invasion, the President should be given the power to make 
resistance immediately with the entire forces of the nation, with- 
out awaiting the sanction of the legislature for armed hostilities, 

2. Bryce, Modern Democracies, chapter l:^i. Democracy and Foreign 
I*o]icy, 

The American constitutional arrangement has established a practice 
which should be observed. The executive in charge of foreign relations 
has interpreted the word treaties in a narrow sense, including only those 
international conventions bearing the name of treaties or having the 
nature of treaties. The international agreements, such as the Lansing- 
Ishii Agreement, are regarded as mere pacts between the executives of 
governments. They need no senatorial concurrence. Tliey arc binding 
only upon the administration making them and the succeeding adjninis- 
trations, unless otherwise denounced, and not obligatory upon other 
branches of the government. 
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'as the iimisioii itself constitutes a declaration of war ijMv facto 
on the part of the other i)arty, and any delay msbj imperil na- 
tional security, In case, -further, of grave domestic distiirhanee 
or foreign wht , in absence of the legislature in session, the 
President should be given the powder to declare a state of siege or 
martial law, without awaiting the legislative sanction, which 
means the suspension of usual guarantees of private rights, 
although the legislature, upon coming into session, can repeal the 
declaration at will. To safeguard private rights under the 
declaration of a state of siege or martial law, it is, however, 
necessary to confine the penalty to imprisonment, say for three 
months, or a fine, say for five hundred dollars, and to require the 
trial of courts for the imposition of any greater or death pen- 
alty, so that lifej liberty, and property may not be unnecessarily, 
irretrievably, and arbitrarily imperiled by the actions of the 
executive or military commanders, and any mistake or 
malicious action can be corrected by release from imprisonment 
after the annulment of the declaration, or trial by civil or 
criminal courts. In addition, the Parliament should better 
be convened as soon as possible, when a state of siege or 
emergency is declared.- 

Fourth, the President should be granted, as in the ease of 
the United States of America, the pardoning power. He should 
be authorized to grant reprieves and pardons for offences 
against the state, excepting in cases of impeachment. This 
pardoning power is granted to supply the deficiency of law. 
when legislature or Judiciary should be inadequate to 
cope with the defects and when palliating situations 
Justify special consideration, so that there should not be one 
subject, even, suffering under an underserved punishment/’ In 

2. Willoughby and Hogers, An Introduction to the Problem of 
Government, chapter vi. The Suspension of Constitutional Guarantees. 


EXECUTIVE : HIS POWEBS 




granting genera-l amnestys noweverj he should secure the 
majority concurrence of the two Houses/'’ 

Fifth, the President should have appropriate and necessary 
powers in relation to the legislature. Being intrusted with the 
task of promoting general welfare of the nation, he should be 
granted adequate powers to cope with the law^'-making bod^^ 
so as to secure the necessary cooperation, and to obviate, as far 
as possible, conflicts and deadlocks therewith. He should have 
the power of convening special sessions of the Parliament, so 
that, in case of necessity, he can have the powder of having the 
legislative body by his side. He should have the power to ad- 
journ the Houses, in case of disagreement between the two Houses 
with reference to the time of adjournment. He should have 
the power of suspensive veto, to be overridden by a two-thirds 
vote of each House, so that he can exercise a necessary measure 
of restraint in the legislature and to protect himself and the 
nation from hostile or unwise legislations. To supply the de- 
ficiency of the presidential system in not keeping a close touch 
with the legisiatui^e, the President should, from time to time, give 
to the Parliament information regarding the state of the Ke- 
public, and recommend to their consideration such measures, in 
form of bills or otherwise, as he shall deem necessary and ex- 
pedient. He should also have the power to designate in writing 
any officials of the government or any legislative members to 
introduce bills and to participate in debate in either House,, 
who shall not have the right to vote, provided they be members 
of the legislature/ Such an arrangenaent will insure the execu- 
tive initiative and leadership in legislation, v/Iiich is so necessary 
and desirable for the efficient operation of ..constitutional 
government. 


3. Tto, Commentaries on Japrwnese Oonf?titutions, p. So. 
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As to 'wlietlier lie sliould be granted the power of proroga™ 
tion or dissolution is a question which requires most careful 
coiisideiution. Without the power of dissolution, the. President 
will have no po\?er to compel action of the legislature, should 
the latter choose to be capricious and inactive, save for the 
voluntary cooperation of the party or parties he can command 
ill the legislature. What is worse, in case of a conflict between 
the executive and the legislature, especially after a change of 
political complexion in the House of Representatives or the 
Senate, he will have no w-ajr of bringing about harmony and 
appealing to the electorate for judgment and mandate. 

In the United States, such conflicts are often seen; for 
instance, the noted conflict and deadlock betw-een President 
Wilson and Congress during the last two years of his second 
administration, when the opposition party obtained the control 
of the legislature. The conflict, liov^ever, can last generally 
only for two years, for the executive and the legislature at the 
beginning of each presidential term are generally in the eontrorof 
one of the great parties, and conflict, if it develops, occurs 
usually at the middle of the presidential term of four years, 
when the opposition party may gain the control of either or 
both of the Houses at the biennial congressional elections, and 
the presidential and congressional elections at the close of the 
four years generalh?’ placed the two branches of government in 
the hands of the same party again. Consequently, the failure - 
of granting the power of dissolution results in conflicts oiily 
for tw'-o years, during which the government and the public 
suffer from conflicts and deadlocks. After the two years, ^ 
how^e%^er, the constitutional remedy of elections comes in to 
harmonize the two branches again. 

In China, under our plan of government, the House- of 
Representatives is to sit for three years and the President for 
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Mx years, and so in case conflict comes, at the middle of the 
presidential term, it will last for three years at least, until 
corrected by the next presidential and parliamentary election. 
A provision of the power of dissolution will save the nation 
from three years of conflicts and deadlocks, if the presidential 
party wins. Otherwise, in event of the control of the legislature 
by the opposition, either conflict and deadlock will continue, or 
the President will yield in policy in deference to the public will 
as manifested by the fresh election. In either event, the use of 
the power of dissolution should be limited to only once during 
a term of the House of Representatives, so that the President 
cannot abuse the power nor dissolve the House repeatedly 
without restraint. This limitation and the possible risk of 
being defeated at the polls with the consequence of the reduction 
of prestige and tlie possible loss of presidency at the ensuing 
election will serve as a powerful deterrent to any indiscreet use 
of the power of dissolution. 

'Yet on the other hand, the grant of such a power, it must 
j be frankly admitted, will give the balance of power, in a contest 
f of strength between the two branches of government, to the 
executive. It will make him quite powerful and assertive 
toward the legislature: he can practically obtain the passing 
of any reasonable and beneficial measures. It will further 
render the opposition quite handicapped in its tactics of 
obstruction and destruction. The choice, therefore, between a 
strong executive with an amenable legislature, and three years 
of possible eonfliets and deadlocks must be made. To deiiy 
the power of dissolution means the sufl^ering of three' years of 
possible conflicts and deadlocks. To grant the power means the' 
establishment of a strong executive vis-ti-vis legislature, but 
an amenable legislature and comparative disadvantages 
to the opposition. The framers of the Chinese permanent 
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eonstitutioii will liave to make the choice. Meanwhile, it may 
be siiggtn^tcd that the -power of dissolution should be granted, 
so a,s to avoid a long struggle of three years, but restricted in 
its use to only once during a term of the House of Representatives, 
SO' as to caution the application of' the power, and that the 
dissolution should extend either to the House of Representatives 
only, or to both House, with orexeepting thoseSenatorsappointed 
by the President, as the President may exercise his discretion, -and 
tliat a new House or Parliament should be summoned and 
eon veiled -witliin four months, failure of doing which can be 
made a ground for the reassembling of the dissolved House or 
Houses without his summons and for his impeachment. 

With respect to the budget, because of the importance and 
magnitude of the subject, we proposed to discuss it in a 
separate and subsequent chapter. Meanwhile, suffice it to say 
that the President should be empowered to make and submit 
the annual budget for the expenditures and incomes of the 
Government to the legislature. In case of^ emergency* he 
should be further empowered to present supplementary and 
extraordinary estimates and incomes for action, so that, in case 
of war or any national crisis, which cannot be met by the 
ordmary budget, he can have additional means at his disposal. 
When authorized, the President shall have the power to draw 
money from the Treasury, but when not authorized by law or 
constitution, such drav/ing of funds shall be made a ground for 
impeachment, so that the President can be held to a strict 
accountability of the use of public funds in accordance with law. 
As a counterpart', the President should be required to submit 
to the Parliament every year, within certain days after the 
opening of its annual session, a detailed statement of the receipts 
and expenditures of the last fiscal year. The failure of doing 
BO shall be a ground for impeachment, so that the executive 
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can be held responsible for the application of public funds only 
when authorized and with public honesty, and so that the 
legislative control, of the executive may be effectively^ secured. ^ 

Sixth, the President should be given the power of 
ordinance. In order to execute the law and the constitution 
faithfully and efficient^, and to supply the deficiencies of 
legislation, as it is difficult for the legislature to attend to details, 
the executiye should be authorized to prescribe ordinances and 
regulations not inconsistent with law, which shall have the 
force of law. He should present these ordinances and 
regulations to the Parliament for approval within one or two 
weeks, or ten days, after the issuance, if the Parliament is in 
session. Otherwise he should do so within the same number of 
days after the opening of the next session. Failure of doing so 
shall be made a ground for impeachment. The Parliament 
may at any time repeal any ordinances or regulations by a 
majority vote of each House not subject in this case to the 
suspensive veto of the chief executive. 

This grant of the ordinance power is in accord with the 
general trend of the development of executive power. In Great 
Britain, the Crown can issue orders in council, and executive 
departments provisional or statutory orders, both intended to 
supplement deficiencies and necessities as arising out of the 
execution of law. In France, the President can issue decrees 
not inconsistent with law. In the United States, where the 
Px’esident is not granted the ordinance power in the constitution, 
the tendency is more and more for the legislature to delegate 
the executive to issue -ordinances and regulations not 
inconsistent with law. In China, the President has already 
been used to issue mandates. The people are also accustomed 

4. Also see subsequent chapter on Budget : Its Functions and 
Froqedure, 
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to regard these maiidates as law. The comparative inexperience 
and freshness of the legislature and the enormous amount of 
legislation necessary to be clone at this era of constitutional 
beginning seem to make it advisable to call to the aid of the 
Paiiiament the ordinance-making power of the chief executive, 
so that the Parliament can be relieved from details and devote 
themselves better to the general principles and policies of legis- 
lation. The safeguard of the ultimate approval and repeal by 
the legislature further makes the grant quite secure and expedient. 

Summarizing the grant of powers, it is seen that the 
President should be the responsible head of the administration 
with the necessary powers of appointment and removal ; should 
have the control of foreign relations with the requirement, for 
the conclusion of treaties and the declaration of war, of the 
concurrence of the two Houses ; should be the Commander in 
Chief of the army and navy with the requisite authority to 
declare a state of siege or martial law subject to the approval 
and repeal of the legislature ; should have the power of J)ar- 
doning, excepting in case of impeachment; should have the 
power to initiate legislation, to exercise suspensive veto, to 
call special sessions, to adjourn the Houses upon disagreement 
between the two over the time of adjournment^ to prorogue or 
dissolve either or both Houses but once in a term of the House 
of Representatives ; and finally should have the power of making 
and issuing ordinances and regulations not inconsistent with 
law, subject to the approval and repeal of the legislature. The 
grant of these powers will make the office of the President of 
China probably the most prowerful political office in the world, 
even more so than that of the President of the United States 
of America. 

Such being the grant of powers, which are generally given, to 
a more or less extent, to the chief magistrate of a constitutional 
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government,^ there should also be provided certain privileges 
of the chief executive which are found by experience to be 
indispensable for the proper discharge of functions and exercise 
of powers. During his term of office, to insure the freedom of 
Ms person, the President should be exempted from all processes 
of court except that of impeachment, altiiough, after the 
expiration of his term, he may be subject to ordinary judicial 
processes for any illegal acts committed during his presidency. 
The judiciary of the United States has declared this to be the 
rule of law, although the constitution did not so expressly 
provide. Further, during his term of office, the President 
should receive a salary or compensation fixed by law, which 
cannot be increased or diminished during the term for which he 
shall have been elected, so as to insure his financial independ- 
ence, and also to obviate any connivance between the legislature 
and executive for increase of compensation. 

At the same time, with the grant of power and privileges, 
befol’e he enters on the execution of his office, the President 
.shall be required to take an oath or affirmation, to indicate his 
assumption of solemn obligations, which, modeled after the 
American presidential oath, may ran as follows : ® 

I do solemnly swear (or affirm) that I will faithfully 
execute the office of President of the Republic of China, and 
win to the best of my ability, preserve, protect, and defend the 
Constitution of the Republic of China.” 

It remains now to consider briefly the administrative 
organization under the charge of the chief executive. It does 


5. Goodnow, Principles of Constitutional Grvernment, chapters 
vrrr and p. 82 et. seq. 

G. Dodd, Modern ConstltutionSj Vol. il, p, 302, Constitution of the 
United Suites, Article I r. Section I. 
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not come within the immediate province of this work to 
■vliscuss the principles and methods of public administration. 
'^Suffice it to mention the important ones. The President should 
■ be assisted by a cabinet consisting of the heads of the depart- 
ments, with or without other political members holding no cabinet 
portfolios. The cabinet is to be consultative and advisory,, and 
responsible to the President only, and is not jointly or indi- 
viduaily responsible for the .conduct of government ' to the 
Parliament as in the cabinet system. In cabinet meetings, the 
' President may seek advice and bring into discussion any subject, 
but his decision is final and unitary, no matter whether the 
cabinet members concur or not. The departments of the gov- 
ernment should be integrated under the direct charge of the 
single responsible heads respectively. All the works of like 
purposes or functions should be coordinated and organized into 
one department or branch of governmental service. The quasi- 
judicial and quasi-legislature or other special services should be 
exempted from the ordinary departmentalization, so ds to 
preserve the necessary independence of these quasi-judicial or 
quasi-legislative services from the control of administrative 
superiors.'^ Where deliberation, policy-formation, judicial and 
legislative functions are in need, a board or commission form 
of executive is preferable. Where action, unity of control, and 
responsibility are required, a single-headed executive should be 
chosen. Responsibilities should be definitely distributed and 
located, with no duplication and conflict, so that administrative 
blames can be easily fixed and corrective remedies readily and 
effectively applied. To forestall the spoil system, a proper civil 
service system should be adopted with the sanction of the 
legislature, so that official appointment, outside of the cabinet 

7, Cf . Institute of Government Besearch, Reorganization of Adminis- 
trative Branch. 
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inembersj provincial governors, and other similar officers, may 
be, as far as feasible and desirable, placed on a basis of merit and 
efficiency rather than favoritism and nepotism. With the 
establishment of an administrative system based upon these 
principles, and with the adoption of a real and efficient budget 
system, it is expected that in time the administrative system 
will become efficient, not infested with corruption, satisfactory 
to the nation, and conducive to the growth and operation of 
constitutional government. 



CHAPTER XX 


JUDICIARY^ ITS IHDEPENDENCE AND EUNCTIONS 


We liaX'^e so far outlined the two political branches of the 
gpvemmentj the legislative and the executive. Wo come now 
to the other branch of government, the judiciary. 

‘ It is essential to notice the ipeculiar character of the judiciary 
in constitutional government. As we have seen, the legislative 
and executive branclie>s are closely related ; in fact, they depend 
upon each other for harmonious cooperation and check and 
balance. It is, therefore, indispensable to have both branches 
controlled by the same party. To put it in another way, any 
separation of these two branches, other than what is unavoidable 
and necessary, lias been found umvise and unworkable ; and any 
control of these branches by two different political parties has 
resulted in conflict and deadlock, with the consequent disaster 
to national progress. The relation, however, of the judicisTry to 
the other branches of government is quite different. Instead of 
depending upon each other for tenure and political co5peratioii, 
it requires aloofness and independence. Instead of close rela- 
tionship, it requires separation. Further, while the different 
nations have worked out various forms of the relationship be- 
tween the executive and the legislative, and between central 
and local units of government, the judiciary has nevertheless 
presented a comparatively simple form, more or less resembling 
one another, with a few differences.^ 

Under an absolute monarchy, the judicial function is per- 
formed by the executive. The Ciwn is the fouiitaiii of justice, 


1. V/illongiiby and Rogers, An Introduction to the Problem of 
Government, p. 388. 
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and the local magistrate the dispenser of local justice. In the 
course of exjierience, however, it becomes realized that the 
judicial function and the executive work are two different tasks 
and that any combination of the two is dangerous to liberty. To 
let the executive interpret the limits of his own power is to 
permit him to intrude at will into the legitimate bounds of 
individual liberty, and thus strongly tends toward infringement 
of x->rivate rights and the establishment of executive despotism. 

Illustrating the point in question by the English constitu- 
tional history, have the celebrated case of ‘Sship money.’' 
The court under the influence of the Grown forced John 
Hampden to jiay an illegal tax. This incident and others con- 
vinced the English, in their constitutional struggle for liberty, 
that, unless the judiciary should be detached from the executive, 
individual liberty and rights could not be protected, and that 
the influence of the executive should not be exerted over 
decisions of judges.- Hence, after the success of the Revolu- 
tion, Parliament, in the beginning of the eighteenth century, 
passed an act providing that judges should not be re- 
moved by the Crown except upon the address or petition of 
both Houses of Parliament. 

Thus, through gradual experience, the lesson is learned 
that, to protect private rights not only from individual encroach- 
ment, but also from executive arbitrariness and despotism, the 
independence of Judges and therefore of courts is an indispensable 
requisite. That is, through painful experience, the conviction 
is acquired that judicial independence is a sine qua non, or 
fundamental condition, of constitutional government. Thus 
the principle lias come into being and is now an accepted and 
recognized fundamental principle of constitutionalism. 


2. Goodnow, Principles of Constitutional Government, p. 223, 
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111 order to secure the independence of judges, the usual, 

and in fact, the accepted, v.uy is to provide permanent tenure 

during good’ behavior. In Great Britain, as we have . noticed, 
iudo-el lannot he removed except upon the address of both 
Houses of Parliament. Likewise, in the United States of 
America,, federal judges hold office during good behavior, aard 
removable only upon impeachment. Thus, by providrag prac- 
tically a life tenure, judges can become fearless and truly rnde- 
pendmit, and render decisions according to law, reason, and 
justice, without tire consideration of public favor or the wishes 
of superior officials. In fact, throughout the world, expenence 
has shown that the independence of judges and consequent 
fearlessness and impartiality can be obtained only through the 
provision of permanent tenure during good behavior. 

Further, in some states, the independence of judges has to 
be protected, not only by the provision of permanent tenure 
during good behavior, but also by the security as to the power 
of transfer relatiirg to stations of judges. In Italy, the inde- 
pendence of judges was much weakened by the authority of the 
executive to transfer the station of judges, in consequence of 
which judges have to indicate a certain measure of subserviency, 
in order to avoid unwelcome transfers.® In Germany, on the 
contrary, both under the former German Empire^ and the 
German Republic,® judges may not be transferred except through 
legal process and in accordance with prescribed law. 


3 . Ogg, Governments of Europe, Revised Edition, 1920, pp. 5o6, oST, 

Garner, Introduction to Political Science, p. 5/9, ^ 

4. Kriia-er, Government and Politics of the Gernmn Empire 

Garner, Introduction to Political Science, p, 5/9; Oag, Goveminents o 

Europe, Tlevised Edition, 1920, p. 65i>. 

6. German Constitution, Articles ^ 2-108 Munro and Hokon be. 
Constitution, pp. 380, 381 ; Ogg, Governments of Europe, Ret ised Ed , 
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111 additions the independence- of judges is secured by the 
non-reduction of salaries fixed at stated times, although there 
is no prohibition as to their increase. This is the practice of 
the United States with federal judges. This provision of non- 
reduction of financial remuneration assures judges of their means 
of subsistence, and protects them from any attacks or insidious 
influences through the control of salaries. As Hamilton aptly 
expressed, power over a man’s subsistence amounts to a 
power over his will.” 

Thus, the independence of judges is secured generally by a 
permanent tenure during good behavior, non-reduction of sala- 
ries at stated times, and non-transference except through legal 
process and in accordance with law. We come now to the 
methods of appointment of judges. 

In general, there are three ways of appointing judges : first, 
legislative appointment ; second, popular election; and third, 
executive appointment. The legislative appointment has been 
found to be unsatisfactory. It subjects judges to the influence 
of party politics and the selection thereof to party caucus and 
political reasons. Most of the American states have abandoned 
the practice, and is used in Europe only in Switzerland, where 
judges of the federal tribunal are elected by. the legislative 
assembly of the federation.'^ 

Popular election of judges has likewise been found to be 
unsatisfactory, except possibly in small localities. In a large 
community, where membei’S camiot very well know the character 
and ability of candidates for benches, popular election subjects 
the nomination to a party caucus and the dictates of the party 
boss, and results not infrequently in the election of men scarcely 
or poorly fit for judicial tasks. In ease of seeking for reelection, 

6. The Federalist, No. lxxijc, Lodge Edition, 1888, p. 491. 

7, Brooks, Government and f^olitics of Switzerland, p, 167. 
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it .exposes the judge to the irresistible temptation of currying 
..pubiio favor and slavishly folio wing- popular sentiment in judicial 
.decisions. It. low^ers the ■character of the judicially,- tends to 
■ make a politician of the judge, and subjects the judicial -mind 
:,to.a strain which it is not always able to resist.^ 

, Executive appointment has so far been recognized as being 
the best system obtainable for the selection of judges. It 
secures comparatively best candidates for benches through the 
choice of a wise and conscientious executive. It frees judges from 
the sway of public sentiment and partisan manipulations. It 
is the system that has been adopted most widely in modern 
constitutional states, and in the United States of America for 
the appointment of federal and some higher state judges. 

For China, wdiere political parties have not been fully 
developed, and people as yet not fully prepared in political 
education and experience for effective fulfillment of their part 
in government, legislative appointment and popular election are 
practically out of the question. In view of the imperative need 
of an eiScient and independent judiciary, indispensable for the 
establishment of any sound constitutional system in China, 
executixe appointment, especially supported in consideration 
hj the experience of other states, should undoubtedly be the 
mode to be adopted. 

Removal of judges should next be observed. Notwith- 
standing the provision of permanent tenure during good 
behavior, it has been found necessary to arrange for the removal 
of judges in ease of corruption or inefficiency, for it is evident 
that the toleration of such corrupt and inefficient judges v/ili 
defeat the original intention of the Judiciary, that is, to protect 
private rights and liberty, and to execute law through judicial 
process. This being so, there are three w-^ays generally in use. 

8. Garner, Introduction to Political Science, p. o7o. 
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Tlic first is tlie address by the legislature. This is the English 
practice. The other is the impeachment by the legislature, 
generally through the preferment of charges by the lower 
House and trial by the upper. This is the customary practice 
in the United States of America. The objection to both these 
nietliods is that it subjects the judicial tenure to the ultimate 
control of political parties in the legislature, although, because 
of the usual requirement of larger votes, the right is seldom 
applied. The third way is the removal by judicial trial. This 
is t!ic German practice both under the former Empire as well 
as the present Republic. The judges can be removed only after 
a judicial trial before a disciplinary tribunal and in accordance 
with the prescribed law. This seems to be the best procedure, 
for the removal of judges should not be exposed to influences 
of partisan politics, but should be made strictly a judicial 
process, it being evident that judges alone can be best qualified 
to determine the proj)riety, integrity, and efficiency of the other 
members of the bench, and that judicial process will undoubt- 
edly I'ender better justice in such cases than legislative address 
or impeachment. 

Turning now to the functions of the judiciary, it is generally 
accepted and agreed that it should settle controversies involving 
private rights and giving interpretation and effect to laws in 
the performance of the judicial function. There are, however, 
two functions, which often give rise to differences of opinion 
and practice, and need special observation. 

The first is whether the judiciary should be empowered to 
declare null rmd void all legislative acts repugnant to the 
constitution. As we have observed, in a federal system it has 
generally the po^wer to do so, inasmuch as the division of power 
between the federal and local governments necessitates such an 
authority of final decision as tp the limitations or demarcations 
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..of eon, stitiitional powers. ' In a unitary sytsem, as we iiave. aiso 
■^'observedj such a powor is not generally granted to tribunals and' 
tli8 legislature is the sole arbiter and iiiterj)reter of its own 
powers, there being no division of power between central and 
local governments, and the central goveninieiit has usually a; 
veto power over acts of provinces. It being better for China 
to adopt the unitary rather than the federal system, as it has 
been fully discussed in a preceding chapter, it is evident that 
tite Chinese judiciary . should not be intrusted with the powder 
of ' declaring legislative acts unconstitutional. 

Notwithstaiiding a partial discussion of this question of. 
judicial interpretation in some previous pages, it is not out of 
place nor a repetition to state the whole case once more, at 
this juncture, so that we can have a clear understanding of the 
problem. As a rule, there can be only three organs of govern- 
ment intrusted with the task of interpreting tlie constitution with 
finality : namely, the executive, the judiciary, and the legislature. 
It is admitted that all the three branches of government have- to 
interpret the constitution and the law as they attend to their 
functions and exercise their powers as assigned to them respec- 
tively by the written instrument, the constitution. That is, in 
their performance of duties, they are each called upon to 
exercise their discretion and judgment regarding the interpreta- 
tion of their powers and duties. Yet, of the three, there must be 
one final authority on interpretation, so that, in case of conflict, 
the controversy can be adjusted with finality. It is almost out 
of the question that the executive should be the final judge of his 
own powders and responsibilities, for, his powers being enumerated 
and limited, the grant of such a power will mean indefinite 
expansion of executive authority until it approaches despotism, 
which a constitutional government seeks to prevent. Eliminating 
this organ, there are only two other organs left, the judiciary 
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and tlie.execiitiyej and between the two, ‘the leading coBstitutioiial 
states differ in practice in the investment of final authority of 
interpretation in the one or the other. In the United States, 
as it has been observed, the judiciary has the final authority to 
interpret the constitution and to declare null and void any 
legislative acts repugnant to the fundamental law of the consti- 
tution, thus subjecting the legislation to the final control of 
the judiciary and creating a regime of what is known as judicial 
supremacy. The advantage of this practice is that learned judges 
are intrusted with the task of final interpretation, tending toward 
legal consistencjvand probably a more effective guardianship of 
the constitution. The disadvantages, of wdiich w^e have already 
noticed in a pieceding chapter, are m.ost obvious and need no 
repetitioiu namely, the subjection of the judiciary to partisan 
influences, the ligidity and conservatism of constitutional inter- 
pretation, the inadequency of judicial treatment of political ques- 
tions, the uncertainty of law, the disrespect of legislation until 
vMidated by court, the untold amount of litigation, and so forth. 

In Great Britain, on the other hand, under a unitary 
system, the final interpretation of constitutional law and customs 
is intrusted to the legislature, thus subjecting the judiciary 
and the executive to the ultimate control and decision of the 
legislature and creating a constitutional r^ime of w^hat is known 
as pailiamentary supremacy or sovereignty. Being sovereign 
and supreme, the parliament can interpret the eonsiituiion and 
law as it wishes, subject to the restraint of conscience, good 
judgment, and public opinion. Limitations on legislative 
authorities, under such an ari’angement, are nothing more than 
moral maxims binding on the conscience of legislators and 
enforceable only through public opinion and final aetdoii at 
election. It cannot compare in effectiveness wdtii the guardian- 
ship of the constitution by the judiciary. Yet it has its 
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distinct advantages. It places the decision of political problems 
involved in constitutional interpretation in the hands of those 
who are supposed to represent public sentiment and know 
public interests with intimacy, thereby relieving the court of 
any partisan or political influences. It creates a certainty of 
law, so that, as soon as a legislation is passed and promulgated, 
no one in the land will dare question its constitutionality, 
resulting in enhanced respect for law, definite location of 
legislative responsibility, and reduction of untold litigation. 
It gives flexibility and elasticity to the constitution so that it 
does not become a straight Jacket, but rather a comfortable 
coat, expanding and contracting with the needs of time. 

In China, where, as it is seen, a unitary system is more 
suitable and beneficial for adoption than the federal, it is 
evident that the final interpretation of the constitution should 
be given to the legislature rather than to the judiciary, so that 
she can reap the aforesaid advantages of legislative interpretation 
and avoid the disadvantages of judicial arbitration. The need* of 
constitutional flexibility to meet the requirements of the transi- 
^ tional and changing times, the necessity of avoiding litigation, 
the desirability of certainty and respect of law, the immunity 
of the judiciary from partisan or political influences, the es- 
tablishment of legislative supremacy leather than judicial, — all 
these advantages make the system the more expedient for China. 

The question may be raised as to wdiether the legislature 
should be empowered to decide the interpretation of the con- 
stitution by an ordinary majority vote, or by a special require- 
ment of a larger quorum, or vote, or both. At first sight, the 
importance of the interpretation of the constitution seems to 
indicate the necessity of a special procedui’e. Practical con- 
siderations, however, overrule the idea and seem to dictate the 
expediency of the adoption of, the usual requirement of a 
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majority vote. For every political question raised in the legis- 
lative chambers involves constitutional interpretatioiij and, if a 
special requirement of quorum and vote is provided, the minor- 
ity and opposition can take advantage thereof and ask for the 
fulfilment of these special requirements before proceeding to 
decide each question. The consequence is : the transaction of 
business cannot be easily done with a, majority vote, but will 
have to fulfill these special requirements, resulting in unneces- 
sary obstruction of legislation. 

Relative to the second question as regards judicial func- 
tions, that is, the exemption of acts of administrative officers 
from the purview of the judiciary, it requires a careful con- 
sideration of the problem to reach a proj)er conclusion. 

In the United States and Great Britain, administrative 
officers for their official acts are just as much subject to the 
jurisdiction of ordinary courts as any private citizen, no 
distinction being made between a private citizen and public 
authority. That is, American and Anglo-Saxon jurisprudence 
postulates the doctrine that ordinary courts have full jurisdic- 
tion over acts of administrative authorities violating or threaten- 
ing to violate private rights of ordinary citizens, and can inquire 
into the validity of these acts, and, if found ultra vires or illegal, 
enjoin their performance or award damages against responsible 
}}arties. Various writs have been established to execute this 
portion of judicial jurisdiction. Quo warranto examines into 
the right of an official to public office ; mandamus orders him 
to perform acts as required by law; injunction prohibits acts 
not legally sanctioned ; certiorari examines into the jurisdiction 
of administrative authorities ; and habeas corpus protects the 
liberty of a person. 

This practice has, however, revealed certain defects. The 
state itself cannot be sued, and thus any person who has a just 
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claim against tiro state Las no means of enforcing his j’ights. It 
is true that a state often sanctions suits against itseK for claims 
arising out of contracts, expressed or imxdied, but, it is also true 
that it scarcely permits suits for monetary damages arising out 
of illegal acts of its officials. In such cases the only remedy is 
to proceed against the official personally, in which event, more- 
over, the latter cannot use his official capacity and character as 
a. defense. 

Further, the system practically exempts official discretion 
from judicial control. The court has generally ruled that it 
has no right to interfere with discretionary acts of public offieei’s 
nor inquire into their motives of discretion, and that it can decide 
only upon ministerial acts requiring no discretion and upon the 
limits of administrative authorities. As *a consequence, private 
rights are not well protected against the exercise of official 
discretion, or, if so protected, are done often at the cost of 
administrative efficiency. 

Moreover, questions arising under administrative litigations 
often entail technical issues of administrative expediency, which 
an ordinary judge cannot be expected to be well versed enough in 
to pi-onounce a proper judgment. Suppose a tax commissioner 
has levied a certain tax on a particular house on a certain basis 
of valuation, and the owner is dissatisfied. In such a case, 
where the fixing of the valuation andi the tax requires expert and 
technical knowledge, it is not possible for an ordinary judge, 
practically a layman in such intricate affairs, to adjudicate with 
sufficient special knowledge. As a consequence, justice in such 
cases is often not well administered. 

Furthermore, public relations between officials and citizens 
are sufficiently different from private relations between individual 
citizens to warrant a special treatment of these administrative 
Cjases, Officials are agents of the state, and often act under 


■ ^'tfDlCIARY ; ITS INDEPENDlliirCjB' AND ttJKOTIOKS ' 279 

command of law or superior officers. If they should be held 
personally responsible for acts done in good faith and yet either 
not quite in accordance with the correct interpretation of law 
or just ill blind obedience to illegal commands of sup&ior 
officers, an apparent case of injustice results, with timidity of 
officials and uncertainty of law and judicial interpretation, and 
consequent deterioration of administrative efficiency. In the 
case of a military or naval officer, if he should kill a man, under 
a command of a superior officer, and find it illegal, he would be 
confronted with a dilemma, as, if he resists the superior com- 
mand, he may face court-martial for disobedience, and yet, if 
he obeys, he has to pay the penalty of illegal killing, thus 
virtually placed, so to speak, between the deep sea and the devil. 

What is more, the subjection of administrative acts to 
judicial review means practically the subordination and control 
of the executive branch by the judiciary. The executive and 
administrative hierarchy may be blocked by the judiciary in 
what they regard as their constitutional responsibilities, and, in 
extreme cases, paralyzed, with the consequent evils of ad- 
ministrative inefficiency and incapacity. It is, therefore, main- 
tained that, just as it is essential to maintain the independence 
of the judiciary from the control of the executive, so it is 
equally as necessary to safeguard the independence of the 
executive and administration from the interference and control 
of the judiciary.® . 

For these reasons, then, namely, non-enforceability of 
claims against the state for illegal acts af public officials, 
inadequate control over official discretion in the protection of 
private rights, requirement of technical knowledge for ad- 
ministrative litigations, essential difference of official relations 

9. Ito, Commentaries on the Constitution of the Empire of Japan, 

p.l20ff. , 
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warranting separate regulation and treatment, necessity of 
executive and administrative immunity from judicial interference 
aiid control,— for these reasons, experience has shown that the 
inclusion of administrative cases within the jurisdiction of 
ordinary courts has not been as satisfactory as the exemption 
thereof and the institution of another set of tribunals for 
separate treatment. 

Obviating these disadvantages and rivaling the Anglo- 
Saxon and American system, there is the French system, which 
deserves consideration. In France and most other continental 
states of Europe, acts of administrative officials violating or 
threatening to violate private rights are exempted or excluded 
from the purview of ordinary courts and are vested exclusively 
in a set of tribunals called administrative courts, headed by 
the council of state, composed partly of experienced administra- 
tive officers and partly of jurists.-® 

The special and composite character of the court, consist- 
ing partly of administrative experience and partly of legal 
learning and practice, makes it less reluctant to probe into the 
■motives of official acts and reasons of administrative discretion, 
scrutinize them, and quash them where motives are improper 
or reasons unsound, notwithstanding validity of acts concerned. 

The French system, has, further, decreed a wider liability 
.of the .gpvemment^for acts of its offi agents. In 

contrast with the American and Anglo-Saxon practice, it has 
recognized the liability of government for claims arising out of 
cither contract or tort of officials done in official capacity to 
the injury of private rights. It has even held the government 


10, Saifc, Government and Politics of France, oJiiapter ?ri, Administra- 
tive Courts; Sicey? Caw of the Constitution, chapter xn, Jvule of Law 
compared with Droit Administratif; Leon Suguit, Tlie French Ad- 
ministrative Courts, Political Science Quarterly, September, 19X4. 
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>■ responsible for damage done to a wayfarer Imocked down by a 

police agent in pursuit of a malefactor, and in the case of a shot 
fired by a gendarme to stop a mad bull in an Algerian town.^^ 
The French system, moreover, affords better protection to 
officials in their liabilities for acts done in an official capacity, 
^ and thus tends toward administrative efficiency. If an officer 

in obedience to the orders of his superior does injury to private 
rights, he will not be personally liable, but the state or govern- 
ment can be used and damage awarded. Thus, in France, 
^Hhe official is sheltered behind the liability of thestate/^^“ 
and does not have to face the dilemma of administrative 
disobedience or personal liability for illegal acts. 

The French system, however, requires the establishment 
of a special organ to settle disputes as to whether a case is ad- 
ministrative or ordinary. That is, inasmuch as administrative 
and ordinary courts have separate jurisdictions, in a case of 
conflict, an umpire is necessary. To this end, the French 
system provides the Tribunal of Conflict, composed of nine 
members : three judges of the Court of Cassation, that is, the 
f supreme court of France for ordinary cases : three members of 

the Council of State; two other persons elected by the 
foregoing six Judges ; and the minister of justice as Presidentd^ 
The business of the Tribunal of Conflicts has been steadily 
decreasing, as the people have confidence in the Council of State 
and generally prefer the Council to the Court of Cassation for 
actions against administrative officers, and as the privilege of 
i raising the issue of jurisdiction lies in the administration. 

; 11. Leon Ouguit, The French Administrative Courts, Political 

I Science Quarterly, September, 1914, p. 403. 

I 12. Sait, Government and Politics of France, p. 384. 

j 13. Dicey, Law of the Constitution, Appendix, note xr. Constitution 

; of the TriVjunal des Conflicts, 8th Edition, p. 555. 

14, Garner, Introduction to Political Science, p, 590, 
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The French system has, nevertheless, been criticized for 
the relative control of the Council of State and the Tribunal of 
Conflicts by the administration, the lack of judicial independence 
of tenure, and hence the possible danger of arbitrary despotism 
of the executive and administration. This is theoretically 
possible, but, in practice, the French Council of State has 
exhibited no subserviency nor arbitrariness, but on the contrary 
has proved itself more favorable to private rights than ordinary 
courts. In fact, as a French writer testifies, “ the litigant 
knows that he is better protected against arbitrary administra- 
tive action by the Council of State than by the Court of 
Cassation.”^® 

In the light of the foregoing discussion, it is now possible 
for us to reach a conclusion as to the administrative courts for 
China. It can be safely stated that the adoption of the French 
system is of no doubt more beneficial to China than the 
inclusion of administrative cases in the jurisdiction of ordinary 
courts. Both private rights, as well as ministrati ve efiiciency, 
are better promoted under the French system of administrative 
courts than without it. The special nature of public relations, 
technical administrative knowledge required for adjustment of 
administrative litigations, expediency of administrative inde- 
pendence from judicial control, general dissatisfactions as found 
in the American and the Anglo-Saxon system, compel a reason- 
able and impartial mind to declare in favor of the adoption of 
the French system. There is, however, one qualification to 
the recommendation, and that is, in order to avoid unwarranted 
control and influence of the executive and administration, 
administrative courts should be made, as far as feasible, 
independent of the executive as ordinary courts. With 
this safeguard, it is not susceptible of doubt that the 


154 Leon Buquit, op. cit., p. 406, 
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sxioption of the French system will be more advisable for 
China than the American or the Anglo-Saxon. 

It remains now for ns to consider the organization of the 
judiciary. It is not within the province of this woik to 
consider the details of organization. Suffice it to say that the 
prevalent constitutional x^ractice is to leave the organization of 
the judiciary to the legislature, giving rise to the flexibility of 
the judiciary, and excluding from the constitution detailed 
stipulations of technical and complicated provisions'*^’ 

16. . It is, however, to be noticed that the organiiiation^ of the 
judiciary is generally neither like the numerous body of the legislature, 
nor a single-headed executive, but rather a number of judges, arranged in 
a hierarchical series, constituting benches or courts, sometimes sitting 
alone, or sometimes in bodies, and that the higher or highest courts^ are 
generally constructed on wdiat is called collegial iirinciple, that is, a 
bench of judges rather than a single jurist. 




CHAPTER XXI 

' . PROVINCIAL AUTONOMOUS GOVERNMENT 

Having completed our outline of the central government 
we now come to the provincial government. Next to the 
election of the President, probably a satisfactory solution of 
the provincial problem presents the most serious obstacles. , A 
proper and satisfactory. solution of this question is essential for 
permanent peace and order in China. 

; Administratively, provinciaT or local government is a 
necessary unit of government. It relieves the central govern- 
ment of the burden of provincial administration and legislation. 
What is virtuaUy physically inipossible. for the natiohal execu- 
tive and Parliament to attend to, due to . the large stretch of 
territory and the immense amount of affairs, is made possible 
by a division of labor w^"th the provincial executive and 
legislature. Further, it purports to meet provincial and local 
needs more satisfactorily than a national agency without 
local branches. The characteristic and pecuKar needs and 
coiiditions and the varying wishes and tastes of the people 
render a j^rovincial and local administration and legislation far 
more satisfactory to the people concerned than a wholesale and 
uniform administration and legislation. 

From the point of view of constitutional government, 
it is equally as indispensable. It serves as a training ground 
for the people to practice seK-government and to acquire 
political experience necessary for effective participation in 
national affairs. It carries into effect the principle that local 
affairs should be administered and legislated in accordance with 
the wishes and will of the local people. 
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Provincial government being so indispensable, let us 
observe some general fundamental principles which should 
govern our eonsideratioii of the problem. Provincial govern- 
ment fulfills a double function. On the one hand, it serves as 
an agent of the central government for provincial admiiiistratioii 
and legislation. That is, it is an agent for national interest. 
On the other hand, it also serves as an agent of the province 
and localities for the satisfaction of particular local needs and 
aspirations. That is, it is an organ for provincial and local 
welfare. If there is no conflict between national welfare 
and local interest, it can exercise its functions to the fullest 
extent in the satisfaction of both masters. On the one liand, 
it can promote national welfare through its local instru- 
mentalities; on the other hand, it can further local interests. 
In. ease, however, of conflict, it being not infrequently impossible 
to serve two masters at the same time, when .local interest 
collides against national welfare, the only principle to govern 
us, at such an unfortunate contingency, is to sacrifice, local 
interest and let national welfare take precedence. That is to 
sa\% in case of conflict, national welfare should overrule sectional 
or local interest. 

Again, as it has been observed in a previous chapter, there 
should be no division of power between the central government 
and the provincial or local government. That is, as we have 
repeatedly noticed, in the solution of the relation between the 
central and the provincial government, the federal system with 
the division of power should not be adopted, but the unitary 
system with the centralization of all sovereign pov/ers in the 
central govemment and only delegated powers for the provinces 
or localities. should be applied.,:: 

Yet, in adopting a. unitary system, excessive centralization 
of administration, and legislation should be avoided, and 
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.appropriate provincial autonomy provided. The large stretch of 
territoiy /the immense number of population^ and the relatively 
inadequate means of communications, render a reasonable grant 
rd‘ provincial autonomy indispensable. In fact, it is almost 
certain that, except for such a provision, it is difficult to bring 
all the Soiith\?estern Provinces into the orbit of the union, 
struggling as they do for state rights or provincial autonomy. 
Thus, the fundamental principles that should guide us in our 
plan for a provincial government are the superiority of national 
welfare to provincial or local interest, the adoiotion of the unitary 
system, and tlie adequate provision of provincial autonomy. 
Guided by these principles, we naturally search for 
constitutional models of a provincial government, so as to 
. throw light on our plan. It must be confessed with disap- 
pointment that, because of the peculiar conditions of the 
Chinese provinces, no adequate or exact models or examples 
can be found in modern constitutional states. Adopting a 
unitary system, and each province being in some cases as large 
as a nation in Europe, we have to plan Chinese provincial 
government almost from the principles of constitutional govern- 
ment, which have been found by experience to be true, and 
from the samples of provincial government, though inadequate, 
as found in the Philippine and the Porto Rico Government,^ 
the provincial government of the South African Union, ^ and 
the local government in France and Germany For the limited 

1. W. W. Willoughby and C. G. Fenwick, Types cf Restricted 
Sovereignty and of Colonial Autonomy, pp. 68, 71, IG3i 191. 

2. South African National Convention, Minutes of Proceedings, p. 
3S1 et. seq; Walton, The Inner History of The National Convention of 
South Africa, p. 206 et. seq.; Manfred Nathan, The Souili African 
Commonwealth, p. 86 et. seq. ; Reports (majority and minority) of the 
Provincial Administration Commission, 1917, South African Union, 

3. Ogg, Governments of Europe, Revised Edition, 1920, pp. 465, 667; 
Edward M. Sait, Government and Politics of France, p. 243. 
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space, it is impossible to gi?'e a description of each of the 
aforesaid provincial or local government systems and detailed 
arguments for the merits and demerits of each, but suffice it 
to present the composite product of our plan from a study of 
these systems which are more akin to the Chinese conditions , 

Guided by the aforesaid principles and examples, it can at 
once be seen that the provincial executive and administration 
should be the creature and agent of the central government, so 
as to insure centralization and unification, though subject to 
appropriate control and influence of the people of the province 
through provincial assembly. It can also be seen that as the 
central government, under a unitary system, possesses all 
sovereign powers, the provincial assembly should have only 
delegated powers, which means that provincial legislations or 
rather ordinances should be subject to the approval of the 
[President, the repeal of the National Parliament, and the 
judicial declaration of invalidity by the higher courts. It also 
follows that the delegation or grant of powers to the provincial 
assembly should be amj)le and commensurate for provincial 
purposes, so that provincial autonomy may not be a mere 
sounding brass, but rather a reality. 

Bearing these considerations in mind, and coming to the 
question of the provincial governor, it can be readily seen that, 
under a unitary system and amidst the present conditions in 
China, he should be appointed by the President rather than 
elected by the people, or the legislature, or a combination of 
local councils. He should be appointed for the same period as 
the President, that is, under our plan, six years, with no 
restriction as to reeligibility. He should be removable by the 
President for cause upon grant of a hearing, although the Presi- 
dent’s decision should be final and not reviewable by court, so 
that the national executive can have adequate control over his 
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proviiicia'i agents^ He should represent tlie President, and act 
on Ms behalf in the province, and be privileged to receive 
additional delegation of powers from the President from time 
to time. He should be chief executive officer of the province, 
and have the charge and supervision of the entire provincial 
administration. In his absence or incapacity for any cause, a 
deputy governor may be appointed by the President. 

Assisting him, there should be an executive council, composed 
of the heads of the provincial departments, appointed and remov- 
able bjrthe President upon the recommendation of the provincial 
governor. The heads of the executive departments should cor- 
respond as closely as possible to the main divisions of work with 
which the provincial government should be intrusted by the con- 
stitution and national parliament, embracing generally the six 
branches of service : finance, education, public works, interior 
and police, public health, and public charity and welfare. 
These departmental heads should hold office for the same term 
as the governor. 

Apart from the executive council, there should be an 
independent provincial comptroller and auditor. His function 
is to comitersign all vouchers or warrants for drawing funds 
from the provincial treasury > to see that the appropriation is 
duly sanctioned by the budget authorized by law, and to audit 
the accounts of the province and localities. Functioning as a 
quasi-judicial official, he should be appointed by the President 
without the recommendation of the provincial governor but 
with the approval of the Provincial Assembly, so that he 
can serve as an effective check on the latter in regard to 
financial expenditures, and should not be removable, at will, 
but should hold office during good behavior, transferable 
only with his consent, and removable only by judicial trial, 
so that he can fulfill his functions as an effective guardian 
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and arbiter of the provincial treasury, with fearlessness, 
impartiality, and efficiency. 

The relation between the executive and the legislature in 
the province should be modeled after that between the national 
executive and parliament, so that provincial government may, 
ill a way, become a replica of the national government, thus 
giving rise to simplicity of governmental form and practice, and 
affording preliminary training stations for those aspiring for 
national service. Lilm the President, the governor should have 
the power of suspensive veto, to be overridden by a two-thirds 
vote of the provincial legislature, so as to defend himself against 
a hostile legislature and guard the constitutional limits of the 
powers granted. The President, however, should have an abso- 
lute veto power‘d over the provincial acts, to be exercised, say, 
within one month, so that he can safeguard national welfare 
from the interference of the provincial legislation and the con- 
stitution from violation thereby. The national parliament and 
the higher courts should also be given power to declare null and 
void any ordinance or legislation of the province repugnant to 
the constitution and national legislation. 

Like the President, the provincial governor should further 
be given the power to dissolve the provincial legislature, so as 
to avoid conflict and deadlock, but only once in a term of the 
provincial legislature, and should be required to summon and 
convene a new assembly within two months, so that, in case he 
should be defeated at the poUs, he should either yield to the 
mandate of the people, or face the contingency of being removed 
by the President, which will serve as a powerful deterrent to an 

4. Willoughby and Fenwick, Types of Restricted Sovereignty and of 
Colonial Autonomy, Appendix, Philippine Government Act, August 29, 
1916, p. 163, Section 19; Porto Rico Government Act, March 2, 1917, p. 
191, Section 34, 


290 


MODEEK BEMOCBACY- m CHESTA 


iiacliscreet use of tiie power. Lilce the national executive, he 
and his departmental administrators should be given power to 
introduce legislation into the chaijuber, have seats therein, and 
participate in debate , but shall not have the right to vote, thus 
iiisiiriiig executive leadership in" legislation. lAe the President, 
he should prepare the provincial budget and submit it to the 
legislature, w^hich, however, cannot itself initiate budgetary 
estimates, nor increase them. In case of rejection of the bud- 
get, or failure of action at the appointed time of the fiscal year, 
like the national constitutional arrangement, he should be given 
the protection of falling -upon the budget of the previous year, 
so that executive independence and stability may not be under- 
mined by the hostility and caprice of the legislature. Like the 
President, he should finally be given the power to convene 
regular sessions and call special ones. 

On the other hand, the legislature should possess the same 
weapons toward the executive as the national parliament. It 
should have the power of impeachment, say a two-thirds vote 'of 
the total members for departmental administrators, and a three- 
fourths vote for the governor himself, so that the provincial 
executive, though appointed by the President and mainly agents 
of the central government, will have to serve the provinces in 
accordance with the wishes and dictates of the representatives 
of tlie latter. Like the National Parliament, the legislature 
should have the further right to question the executive and 
dej)artmental heads in writing for facts and information, con- 
duct investigation into ofiicial acts and provincial administra- 
tion, and compel publicity and report of governmental acts, so 
that the executive officers can be held responsible for their acts, 
and provincial administration can have the advantage of the 
purifying and invigorating influence of criticism and publicity. 
Like the national legislature, it has finally the power of control 
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of the provincial purse, at least over the new aj)propriations, 
which gives it the power to .control new policies .aiid, 
activities of the executive. 

I\iOcleiiiig the relation between, the provincial executive and 
legislature on that between the President and the National 
Pariianieiit, as seen above, the question naturally arises : How 
can the opposition party gain control of the provincial adminis- 
tration and executive, if the President, usually of the majority 
party, should appoint governors and departmental administrators 
of his own party ? This problem is indeed a grave one and no 
adequate solution can be found at present, until experience has 
discovered some solution agreeable to both or all parties. The 
party in power will naturally insist on the appointment of the 
governors by the President, to insure the control of the prov- 
inces. The opposition party, on the contrarj^, will equally, as is 
natural, contend for the election of the governors by the provin- 
cial legislature, or by the people of the province, or by a 
coinbiiiation of local councils, ail of which they believe or expect 
they can control, so as to maintain their hold on the' provinces. 
If the appointment of governors by the President should be 
adopted, the opposition party would be put to great disadvan- 
tage, and the party in power would be in a position to gain the 
control of the opposition provinces, ejecting the unfriendly 
governors and replacing them hj their own. This question 
will undoubtedly loom large on the horizon of the Chinese 
constitution making, and a satisfactory solution is indispensable 
to bring the Southwestern Province into the union. 

As we have seen, all the arguments advanced against the 
election of the President bj the legislature or electorate can be 
applied equally well to the election of the governors. The same 
dangers of bribery, intimidation, civil strife, liable to attend a 
presidential election, would also be apt to attend an election of 
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governors. Coiisecpently, instead of liaviiig China divided into 
sections under the rule of some powerful military leaders, each 
province would enact civil wets and witness secession and divi- 
sidii, with the consequences of constant turmoil and bloodshed, 
plunging China virtually into universal anarchy. 

Thus, if the governors should be elected, civil war and 
bloodshed would be liable to result, not only in the limited 
sections of the country, but throughout all the provinces 
of China. Yet, if they are appointed hy the President, the 
opposition party would be placed in grave disadvantage. 
Confronted by the dilemma, the solution seems to lie in a 
compromise. The appointment of the provincial governors, 
for the sake of national welfare, peace and order, under the 
present Gonditions of China, should be adopted, as the oidy 
logical and practicable way. Yet, on the other hand, to do 
justice to the opposition party and to safeguard their interests, 
the provincial governors belonging to the opposition and in 
control of certain provinces, mainly Southwestern, should Tbe 
permitted to remain under the aj)pomtment of the President.' 
As for the future, whichever party gains the control of the 
provincial legislature will virtually gain the control of the gov- 
ernomlup, as, under our plan as above proposed, the provincial 
assembly can impeach the governor by a three-fourths 
vote of ail members, and dej)artmental administrators by a 
twn-thirds vote, so that a provincial, legislature, under the 
control of the opposition, can virtually refuse to seat a governor, 
or anj^ departmental head,, if it .cMi/ lWsteiV .^^hficieat votes, 
until one of their party, or, if not so,.at least one accepta to 
tlienr, is appointed by the President. . 

Cbmiiig now to the: .provincial assembly, it should b^ 
unicameiul, and not bicaJneraL . It. should be elected by the 
same. electorate that elects the House of Representatives, with 
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tlie same qualifications and regulations, so as to give simplicitj? 
to the governmental system. The number of members of the 
provincial assembly should not be the same as that of the 
provincial Repiesentatives in tlie House, as in the case of 
the South African Provincial Councils,^ for, on this basis, the 
Chinese provincial assembly may be composed of rather too 
small a number of delegates for the relative large size and 
population of each province, but should be elected by the ad- 
ministrative districts of the province, each sending one delegate 
excepting those large ones which should be entitled to more 
delegates, one for every quarter of a million above the first 
quarter million of population. The election should be either by 
universal suffrage with educational qualifications, or by an 
indirect electoral college as proposed for the selection of the 
Presidential electors. The provincial assembly should have a 
term the same as the House of Representatives, that is, three 
years, subject to dissolution, as we have seen, only once during 
a term. The members should enjoy the same privileges as the 
House of Representatives, regarding arrest, speech, proceedings, 
compensation, and election controversies. 

The powders of the provincial assembly to make ordinances 
should be amply provided, so as to insure adequate provincial 
autonomy. It should have the power to levy taxation for 
provincial purposes and should raise domestic loans on the sole 
credit of the province, with the consent of the President and in 
accordance with regulations to be framed by the parliament, 
foreign loans being, excluded from its competence, for fear of 
foreign complication, aggression, and ultimate involvement of 
iiational credit. It should fee. remarked here that special care 
should be exercised in giving tiie provinces sufficient and adequate 

r\ Sontb .African Acfc, South A fricaii National Con ventioii, Alinutes 
of Ptoceedin^f?, )>. 381, article 70. - 
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finaiiciarpowery or else provincial autonomy v/iil .be a sounding 
brass, a.s .no real proYineial autonoiiij- is possible without 
aclecLiatfi iinancial provision. In China, in view of the immense' 
size of the provinces and the population, while the major 
portion of the power of taxa^tion should be given to the central 
government, care should * be exercised, if real provincial 
autonomy is to be preserved, in an adequate delegation of tlie 
power of taxation to the province, so that the latter can have 
at least soiBcieiit to fullill its functions. 

The provincial assembly should, besides, attend to educa- 
tion under the guidance of the regulations to be passed by 
the National Parliament. The South African Act attempted 
to differentiate education, intrusting the Ihgher education to 
the union and education other than higher to the provincial 
councils, but experience, though of a short duration, has 
demonstrated that such differentiation is unfortunate and that 
the function should be better intrusted to the nation, so- as to 
insure uniformity, expert service, and centralized direction. 
In China, in view of the immense size of territory and 
population, both the central government and the provinces 
should be charged -with the task of education, but the provinces 
should fulfill their functions in this regard only in accordance 
with national law and system, and, in case of conflict, should 
yield to national authority. 

The provincial assembly should further attend to public 
works and improvements of the provinces, other than railways, 
harbors, and such works as extend beyond the limits of the 
province, subject to the power of the National Pariiament to 
declare any work _ national. The provincial assembly should 
further be intrusted with the care.' of public health, hospital 
and charitable institutions, of the province. Subject to the 
regulation of the National Parliament, it should also attend to 
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agriculture, Iai)or, iacluistry, and commerce of the province. It 
slioiill also have the care of public properties belonging to the 
pro\'i nee. It should finally have the i)ower of geneiral supervision 
over local government in the province in accordance with law. 

In addition to these specific powers, a general grant of 
power for all inatters which, in the opinion of the President, 
should be of a nierely local or private nature in the province 
should be ])rovicled. An additional grant should be made 
providing that the national parliament can by law delegate 
further powders to the provincial council from time to time for 
making ordinances. The grant of all local pow’-ers for the 
province and localities and the pj'ovision for further delegation 
of powders b}^ the parliament can expand the power of the 
provincial assembly practically indefinite^, as far as the needs 
of the province or localities call for, subject to the disapproval 
of the President, repeal of the national j)arliament, or declara- 
tion of invalidity by the higher courts. 

Under this arrangement, with reference to the grant of 
powers, the authorities of the provincial assembly in making 
ordinances can expand and contect as the needs of the province 
or locality demand, sometimes enjoying concurrent jurisdiction 
with the national government, sometimes performing delegated 
functions which the national government prefers to intrust to 
the provinces, and sometimes supplementing what has been 
overlooked, or neglected, by the central government. Yet, at 
the same time, the authorities and powers of the national 
government remain still intact and undivided, capable of 
expanding and contracting, as national needs dictate, in relation 
to the spheres of the provincial powers. Thus there is no 
division of power auid each is permitted to expand and contract 
as occasion demands and law permits, and yet, in a conflict 
between the two, the province-must yield, as its acts are subject 
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to the approval of the President, repeal of the National Parlia- 
ment, and judicial control of higher courts, thus reducing the 
chances of conflict, secession, and civil war, to a minimum, and 
insuring the supremacy of national authority.® 

Before leaving the question of provincial autonomous 
government, it is necessary to observe that, in order to safeguard 
the existing territorial limits of the provinces, the National 
Parliament should not exercise the power of altering the 
boundaries of any province, divide it into two or more provinces, 
or form a new province out of provinces within the nation, 
except upon the petition of the provincial assembly of each 
province whose boundaries are thereby affected, thus vesting 
the power of initiating any alteration of territorial boundaries 
in the province or provinces affected. Relating to new prov- 
inces to be created out of the territories, it should be stipulated 
in the constitution that the Parliament may admit new prov- 
inces into the union of China on such terms and under such 
conditions as it may choose to prescribe, notwithstanding* the 
inclusion of the right in the plenary legislative power of the 
Parliament. 

f). With respect to the judiciary, under a unitary system, the 
provinces are not supposed to institute an independent judiciary, but the 
judiciary system to be established under the constitution and law will 
provide for the provinces. 


CHAPTER XXII 
LOCAL SELF-GOVERNMENT 

Coming now to local government, it is to be noticed that, 
ill general, national constitutions do not stipulate as to its 
forms and powers, but leave it to the legislation of the Parlia- 
ment. Under the federal system, unless listed in the enumerated 
gi*ant of powers, it is said to be included in the reserved powers. 
In the United States, the power over local government belongs 
to state legislature. Under the unitary system, there being no 
division of power, the authority belongs to the national 
parliament, and, if delegated to the provincial assembly or 
council, as in the case of the South African Union, can be 
exercised concurrently by both.’ 

Thus, under either system, and no matter whether the con- 
stitution is written or not, the local government has no inherent 
or sovereign powers : it has only delegated or granted powers, 
subject to the control and supervision of the superior and 
sovereign authorities. That is, it derives its powers from the 
superior government and exercises them at the pleasure of the 
latter." 

Yet, local government constitutes the foundation of any 
true democracy. It is inconceivable that a people, incapable of 
self-government in local and small units, can be expected to 
govern themselves with success on a national and large scale, it 
being essential that, to be successful and competent to manage 

1. ^Manfred Nathan, The South African Commonwealth, p. 194. 

2. Leacock, Elements of Political Science, New and Enlarged Edi- 
tion, 1921, p, 2S9. 
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'national affairs^ tlie people of a democracy should, have, prelimi-, 
nary traiiiiiig and experience in local government, , It can 
alinost safel3/ be stated that there cannot be an;/ true democracy 
or constitutional government without appropriate local seM- 
government.'-^ As it is well put, the best school of democracy, 
and the best guarantee for its success, is the practice of local 
self-government.”^ 

This being so, it should be our policj" to encourage, as far 
as possible, local self-government in China. It is almost un- 
thinkable that a people not sufficiently trained and experienced 
in local government, excepting possibly in village institutions 
and commercial associations, should be expected to operate a 
constitutional democracy on a national scale with any reasonable 
measure of success. To transform China into a successful 
democracy under the rule of true constitutional government, it 
is indispensable to build up the structure of the new nation 
from the very bottom — that is, local government. Hence, not- 
withstanding the fact that usual national constitutions dcrnot 
stipulate as to the subject, it is incumbent upon us to frame a 
system of local government for China, with a view to encourage, 
as far as possible, local government, within the limits of safety 
and practicability. 

Adopting this policy, it is wise for us to undertake a brief 
survey of local government systems in some of the leading 
constitutional states, so as to throw light on our plan. 

In England, local government centers aromid the county 
in open country and borough in thickly populated areas. It 
generally consists of an elective council, a mayor, and a corps 
of teclniical employees. The council is elected by the electorate 
of the locality, vBmen being generally eligible for elections. The 

V ‘Goodnow, Principles of Constitutional Government, p, 314. 

4. Bryoe, Modern Democracies, ^ot I., p. 183. 
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elective councii elects another body called aldermen to the extent 
of one third of the council membership, either from among 
themselves or from outside. The comicilors and aldermen are 
quite alike in functions excepting that the latter enjoy a longer 
tenure of office and are elected, not by the local electorate, but 
by the council itself. This provision is to secure the election and 
service of men of high qualifications who may not seek, or fail 
to obtain, popular election. One third of the elected body 
generally retire at one time to give continuity to the body. All 
governmental powers are concentrated in the council, aldermen, 
and mayor, sitting as a body. All appointments and ordinances 
are made by this body. Committees elected or appointed by 
the body and professional employees attend to the various 
phases of municipal government. The mayor, elected by the 
body, j)resides over the council and serves as ceremonial head of 
the locality. The boroughs have charters of incorporation, 
granted on the petition of the inhabitants. Thus the general 
system in England is the mayor-council type of local govern- 
ment.’"^ 

In the United States, local government, in general, resem- 
bles the English system. It is also centered around the county 
ill open countries, and towns or cities in thickly populated 
areas. It has also a popularly elected council and mayor. But 
it differs from the English system in some essential respects. 
Instead of having the maj^or elected by the council, he is elected 
generally by the direct vote of the local electorate. Instead of 
having the other important mxinieiiml officers appointed by the 
council/ they are generally also elected. As a consequence, 
popular election being a poor method of selecting experts, the 
American system loses in administrative efficiency derivable 
from the service of professional experts with permanent tenure. 


Oggf Governments of Europe; Lowell, Government of Engliind. 
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In view of tills defect, a movement lias been put on foot to 
elect only one or a few* officials, and let the elected one or ones 
appoint other pi:*ofessional experts. Besides, new types of city 
government have been developed calculated to yield administra- 
tive efficiency. The commission form of government, composed 
of a small number, five or seven, of men, elected by the local 
electorate, and each attending to one department of municipal 
government, has fomid some favor among the smaller and 
medium-sized cities or towns. The other type is the commis- 
sion-manager plan. That is, a commission or council elected 
by the local electorate should apjioint a city-manager, who 
should be given all powers and responsibilities of municipal 
administration, an indefinite period of tenure, removable 
only by the commission or council, and assisted by a city plan- 
ning board and a civil service commission likewise created by 
the commission or council/' 

In France, local government is more centralized than that 
in England or the United States. It centers around "the 
departments, arrondissements or districts, and communes. 
The departments are ruled over by a prefect appointed by the 
central government and removable thereby, and a representative 
assembly, elected by manhood suffrage and giving each 
commune one representative. The arrondissements are under 
the rule of a sub-prefect appointed and removable by the central 
government, with a district council elected by manhood suffrage. 
The communes, however, have not only a popularly elected 
council, but also a mayor elected by the municipal council, and 
assistant, or assistants similarly chosen. From the point of 
view of popular local self-government, the communes are the 
most democratic institutions in France. They are, liow^ever, also 
subject to the central control. The mayor may be suspended 

0* . NatioBcd Municipal League, A Model City Charter, 1916. 
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or removed from the office, or the council suspended or 
dissolved by the authority of the central government. All acts 
of communes relating to the intei’ests of the general government 
are performed under the strictest surveillance of the prefectual 
authorities. Decisions of the commune councils as regards the 
most important concerns of the communes can take effect only 
when approved by the higher authorities. The commune 
budget must receive the sanction, and be subject to the 
scrutiny and revision, of the prefect. The commissioner of 
police is named by the President of the Republic, and in large 
communes the treasurer is similarly designated from a list of 
three persons nominated by the council.' 

In Prussia, before the Great War, local government was 
characterized with some UxJque features. First, professional 
experts, educated and trained by the state, are appointed by 
the central government for the local units, with a fixed tenure 
of office, removable only for misbehavior, and with a pension 
upon retirement. One of these professional expert officers 
heads each local district, outside of the cities, namely, the 
Province, the Government District, and the Circle. Second, these 
professional experts are subject to the control of a popular non- 
professional body elected directly or indirectly by tire people : 

of the locality, thus combining expert service with the popular . 

element of self-government. In the cities, at the head of each j 

branch of municipal administration, there is a board or | 

committee comirosed of a professional expert and a number of 
non-professional representatives of the people. Third, distinctly j 

local matters affecting municipal interests are placed in the 
charge of locally elected councils, while central administrative 
control is still maintained. Thus the chief characteristics of 

I 

— 

7. Sait, Governraenfe and Politics of France, chapter on Local I 

Government, • 3 
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the Prussian system are the government by experts, moderated 
by representative lay criticism and the power of the purse, 
and subject to the effective control of the central authorities/" 

Thus from this brief survey of the municipal systems in 
England, the United States- France, and Prussia, inadeqaate, 
because of the limited space, as it may be. there can be 
discerned that there are in general three main types of local 
government worthy of consideration for China. 

The first is the council-mayor t>p>e. The council is 
popularly elected, a portion retiring at a time so as to give 
continuity of membership. The mayor is elected by the 
council, or by local electorate, or appointed by central govern- 
ment. This type of municipal government has the advantages 
of being representative and popular, but, unless special provision 
is made, it is apt to become a government by amateurs with, 
professional experts either eliminated or disadvantageously 
subordinated. 

The second type is the commission form of municipal 
government as developed in the United States. It has the 
advantage of concentrating all administrative and legislative 
powers in a small body of men, five or seven, each heading a 
department and collectively responsible for the functioning of 
the municipality. It has, however, the serious disadvantages 
of a government more of laymen and amateurs rather than 
professional experts and with some responsibilities and powers 
indefinitely located, tending toward conflict, and mutual 
incrimination for mistakes and negligences.® 


8. Ogg, Governments of Europe, Eevised Edition, 1920, p. 670; 
Goodnow, Principies of Constitutional Government, chapter on Local 
Institutions in Continental Europe. 

9. Haines and Haines, Principles and Problems of Government, 

p.342, ,, ' . 
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Tlie third type, which is the latest development, is the 
commission-manager form of government. The; |)opiilarly 
elected council appoints or elects a chairman who should be 
the titular head usually for a shot term, and also a city- 
manager who should be the actual executive, for an indefinite 
period of tenure, with full powers and responsibilities for 
municipal administration, appointing and removing, except as 
otherwise provided, all city officials, in collaboration with a 
civil service commission, aicpointed by the council, and 
preparing an annual budget for the approval of the council, with 
a city planning board to collaborate in municipal planningd^ 

Applying these three main types of municipal governments 
to the local districts of China, it can be said that none of them 
con be adecpiateiy applied or adopted under the present 
conditions wdthout adequate and cautious preparation for 
their introduction. It should, therefore, be our policy to 
maintain the strong hand of the central government in the 
local districts for the present, until adequate preparations have 
been made for the withdrawal of the central authorities and the 
substitution of local popularly elected officers. 

The village government, as it exists to-day, should not, as 
far as possible, be touched, unless villagers wish to adopt new 
systems of government themselves. The city or town govern- 
ment, with the magistrate appointed by the higher authorities, 
should also remain. In short, the municipal government, as it 
is, should remain for the present. 

Meanwhile, adequate preparations should be made with a 
view to the eventual transfer of municipal authorities to the 
local representatives of the people. A popularly elected 
council should be first instituted in each district, rural or urban, 
or, if election is for a time impracticable, appointed by the 
.10, National Municipal League, A Model Gitj Charter, 1910. 
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magistrate. Tlie council should elect other representatives to 
the extent of one third of its membership, thus giving 
Opportunity of service to those men of high qualifications' who 
do not care to seek popular election, or who fail therein. The 
council, if elected, should be chosen by universal suffrage even 
without educational qualifications, so as to let the rural or 
labor people, endowed with a native stock of rich common 
sense, though unfortunately denied of educational opportunities, 
participate in municipal elections and be educated in elements 
of self-government. The council should hold office for a term 
of three years, one third retiring every year, so as to secure 
the continuity of membership which is often desirable in such 
cases. The institution of such a council should undoubtedly 
be the first step in the introduction of local seff-government in 
China. 

After the establishment of the council, wdiile the mayor or 
magistrate is yet appointed by the liigher authorities, the 
committees as chosen by the council should be permitted -to 
participate with the professional or technical heads of the 
various departments of the municipal government, so as to 
benefit by them lay criticisms and opinions, and meanwhile give 
them an opportunity to become acquainted more fully with the 
details of municij^al administration. The institution of the 
board or committee should then constitute the second step in 
our introduction of a system of local self-government into 
China. 

Subsequent to the committees, the council, or the local 
electorate, should be permitted to elect their own mayor. 
Thereupon the appointed magistrate should forthwith be with- 
drawn. The election of popular mayors should mark the 
completion of the transference of municipal powers to local 
representatives. 
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Aside from the aforesaid procedure of Judicious prepara- 
tion and introduction of local self-government, those towns, 
or cities, or any local districts, having demonstrated ability 
for successful self-government, should be granted charters of 
incorporation for Municipal Home Rule, so that those com- 
petent municipalities can enjoy their municipal freedom and 
benefits to the utmost of their capacity and exertion, not 
inconsistent nor conflicting with national or provincial welfare. 
The electorate of any city or village should have the j)ower 
to frame, adopt, and amend a charter of its government. 
Each municipality should be - granted authority to exercise 
all powers with respect to municipal affairs, no enumera- 
tion of powers in any grant to be deemed to limit the 
general grant of authority, nor this general grant to be 
construed to restrict the power of the National Parliament 
or Provincial Assembly to enact general laws applicable to 
municipalities. 

* Besides the general grant of powers for local affairs, specific 
authorities to be granted should be enumerated. The munici- 
pality should be authorized to levy and collect taxes and to 
borrow money within the limits prescribed by law ; to undertake 
local improvements and services by special assessment or other- 
wise; to punish local public services, to maintain local public 
utilities, and to grant licenses and make regulations therefor, 
subject to limitations imposed by law for the protection of other 
communities ; to acquire property for public purposes by con- 
demnation or otherwise within, the prescriptions of law; to 
regulate and appropriate excess ; to maintain public schools 
and libraries in accordance with law ; and to adopt and enforce 
local police, sanitary and other similar regulations. As evidence 
of faithful and honest exercise of the aforesaid powers, reports 
as to financial transactions,, and provisions for the public 
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esaiixiiiatioii^ of books, accounts, and vouchers of ' all imiiiicipal 
aiitlioiities and of public undertciings should be 

Under the grant of Municipal Home Rule, any city or 
village, having demonstrated the caxeacity for self-government, 
or desirous of home rule, can frame and adoj)t a charter,^- and 
adopt any type or form of city or village government as it 
pleases, either the council-mayor, or commission, or commission- 
manager or what not. Under such an arrangement, it is 
expected that,, by gradual steps, the progressive municipalities 
will all aclof)t charters and institute forms of city government 
of their own choice, and that those less progressive ones will be 
brought along in the path of progress and development through 
the maintenance and guidance of the strong hand of the higher 
authorities until such time when the strong hold can be relaxed 
and the locality graduates from the school of tutelage and enters 
upon the realm of self-governiiient or home rule. Thus, by the 
adoption of the Municipal Home Rule system and systematic 
prepaiatioii of the municipalities for self-government, it is 
possible that, before long, a firm and broad foundation of the 
democracy of the Chinese Republic will have been laid. 

11, Constitutional Convention Bulletins, Illinois, 1920, No. 6, p. 426; 
National Municipal League, Municipal Home Rule, Constitutional Pm 
visions, 1916, p. 7 et. seq. 

12. See The Provisional Canton City Charter in the Appendix. 
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BUDGET! ITS FUNCTIONS AND PROCEDURE 

We ha;V6 so far completed the frame¥/ork of tlie Chinese' 
goYernnieiit. We shall now talce up a subject which is the, 
master question of constitutional government, — the budgetary 
■system. • • • ■ ■ • '■ 

The functions of the budgetary system are well know’^n . It 
secures popular control of governmental finance in the most 
.effective ma>nner tliat mankind lias ever found. It rec[uij.*es the’ 
executive to subject all levies of taxation and contraction of 
loan.s, domestic and foreign, to the supervision and consent of 
the legislature. It subjects all governmental expenditures to 
the scrutiny and control of the law-making body. It presents a 
balance sheet between the income and outgo of the government 
and the opportunity to consider the financial program at one 
time. As a consequence, it secures governmental economy and 
efficiency, subjecting both the legislature and the executive to 
the limitations of budgetary authorizations. 

In China, the introduction and adoption of a pro|)er budg- 
etary system is one of the supreme needs of the time. It is not 
only a qiiestion of popular control of governmental finance, nor 
governmental economy and efficiency, but also a question of 
national existence. Despite the establishment of the Republic 
and tlie Parliament, no proper budgetary system has yet been 
established. The executive, with a few exceptions, fixes its own 
budgetary estimates, both of expenditure and revenues, without 
the authorization of the legislature. Loans, maii% foreign, 
were sometimes contracted without even the formality of legis- 
lative concurrence. As a consequence, national assets and 

( m )'■■■ ■; 
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revenues were mortgaged, one after another, until the nation 
was almost brought to the precipice of foreclosure and bank- 
ruptcy. This lack of a proper budgetary system, coupled with 
the existence of the Tuchun system, and the accompanyiiig 
maintenance of large hordes of trooj)s, has caused the adminis- 
tration of the Chinese treasury to become an almost impossible 
task. Hence, for the cause not only of constitutional goyern- 
ment, but also of national existence, the establishment of a 
proper budgetary system is the only salvation. 

Searching for a proper budgetary system for China, let us 
observe the budgetary practices of some leading states which 
can contribute profitably to our plan. 

In England, where constitutional government can be said 
to have originated with the grant of supplies and the popular 
control of the purse, budgetary estimates are prepared by the 
Ministry acting through the agency of the Treasury. When 
submitted to the Parliament, the members consider the estimates 
as a committee of the wdiole. No member may increase sfny 
estimate, or propose new ones.^ Theoretically, any item can 
be reduced or even rejected, but practically this is very rarely 
done, as aii}^ such action will be deemed as one involving the 
confidence in the Ministry and the fate thereof. The accounts 
are audited by the Comptroller and Auditor General, a parlia- 
mentary officer, and further examined by a parliamentary 
committee, the committee on public accounts. 

In the United States, for many years, it can be said that 
there had been no proper budgetary system in existence. The 
executive did not prepare budgetary estimates, except to supply 
the information recpiired by Congress. There wrs no central 
committee in Congress to consider expenditures and revenues 

1. Vfiiloughby, W illoughby, and Lindsay, Financial AdmiuistratioQ 
of Great Britain, p. 39. 
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at cue time. Different committees authorized appropriations ; 
various committees raised revenues. As a consequence, there 
was 110 unity and cooiieration between the various bodies 
raising or spending public funds. What is worse, in contrast 
v/itli the English practice, the legislators are privileged to 
initiate and increase estimates. The exercise of this jirivilege 
resulted in log-rolling, or mutual engagement to vote for each 
others' proposal, and pork barrel, or general scramble for funds 
for local improvement. The consequence is unwarranted and 
excessive extravagance. The accounts were not audited by smy 
independent agency of Congress, but the auditing agents of 
the executive. 

In view of this unsatisfactory condition relating to 
budgetary practice, a movement was put on foot for the 
institution of a national budgetary system. In 1921, the 
Budget and Accounting Act was passed establishing a budgetary 
system.- Budgetaiy estimates are to be jirepared by the 
President with the agency of the Bureau of the Budget in the 
Treasury, and submitted to Congress for consideration. No 
other administrative officer or employee is permitted to make 
proposals for any appropriation, or revenue, or increase in any 
item, unless at the request of either House of Congress. The 
House of Representatives consolidated the appropriation com- 
mittees into a single committee on appropriation,^ consisting of 
thirty-five members. A General Accounting Office is created un- 
der the direction of a Comptroller General, to perform the auditing 
functions. His position is made independent of the executive 
by the appointment by the President with the approval of the 


2, Statutes of tliG United States of America, 67th Congress, I Session, 
1021, XU 20 et. seq. 

3. Willoughby and Eogers, An Introduction to the Problem of 

Government, p. 282. • • 
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Senate for a term of fifteen yearSj ineligible for reappointment/, 
and remova-ble only by two Houses by means of’ impeaclimeut. 
Members of Congress, however, are still not denied the privilege 
of initiating or increasing appropriations, thus rendering still 
possible the evils of log-rolling and pork barrel; nor is the 
executive provided with the vise and control of expenditure 
after the passage of appropriations.* 

In Japan, where constitutional government is yet on trial, 
and where conditions are much like those in China, budgetary 
arrangements are quite worthy of our study. In general, while 
popular control of the purse is conceded, jealous safeguards are 
nevertheless provided so as to protect the executive from 
the inexperienced or hostile onslaughts of the legislature in 
budgetary matters.^ An annual budget of expenditures and 
revenues should be submitted to the Imperial Diet for approval. 
Supplementary estimates or excessive applications of appropria- 
tions require similar sanction. A Continuing Expenditure 
Fund spread over a number of years may be asked. A Eeserve 
Fund for unexpected needs should also be provided. The 
imposition of new taxes or the modification of rates, excepting 
administrative fees, the raising of national loans and the 
contracting of other liabilities to the charge of the National 
Treasury require the consent of the Imperial Diet. 

The taxes, however, levied at present, should, in so far as 
they are not remodeled by law, be collected according to the 
old system, which is calculated to give permanency to the 
necessary revenues of the state and to safeguard them from any 
unwarranted interference or interruption as to their collection* 
Those already fixed expenditures based by the Constitution 

4. Haines and Haines, Principles and Problems of C-Tovernmcnt, p. 432. 

6, Ito, Commentaries on the Constitution of the Empire of Japan, 
p. 124 et. seq. 
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upon the powers appertaining to the Emperor,® such expendi- 
tiires as may have arisen by the effect of law/ expenditures 
that appertain to the legal obligations of the government/ can 
neither be reduced nor rejected by the Imj)erial Diet without 
the concurrence of the government, thus safeguarding the state 
from subversion, incapacity to exercise the sovereign powers of 
the emperor and failure to fulfill legal obligations. In case of 
rejection or failure of action at the appointed time regarding the 
annual budget, the government can carry out the budget of 
the preceding year. 

When the Imperial Diet cannot be convoked, owing to the 
external or internal condition of the country, in view of urgent 
need for the iiiaintenance of public safety, the government 
may take all necessary financial measures by means of Imperial 
ordinances, wdiich should, however, be 'submitted to the 
approval of the Imperial Diet at its next session, thus safe- 
guarding the state from want of authority in time of great 
national calamity. The accounts of the government shall be 
audited by a Board of Audit, whose organization and 
jurisdiction shall be determined by law. They shall then be 
submitted to the Imperial Diet with the report of verification of 
the Board of Audit. 

(>. Such as ordinary expenditures required by the organization of 
the different branches of the administration, and by that of the army 
and navy, the salaries of all civil and military officers and expenditures 
that may be required in consequence of treaties concluded with foreign 
countries. 

7. Including the expenses of the House of the Diet, annual allo wances 
and other miscellaneous allowances to the members, pensions, annuities, 
expenses, and salaries required by the organization of offices determined 
by law. 

S. Including the interest on the national debt, redemption of the 
same, subsidies or guarantees to companies, expenses necessitated by the 
civil obligation of the government, ‘compensation of all kinds and 
the like. 
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Having brieilj reviewed the budgetary systems and 
anangements of these leading states, we are now in a position 
to construct one for China taking lessons from the experiences 
of these states and embodying, as far as possible, the best 
features of all of them. 

The first step in the formulation of a budgetary system 
is the preparation of estimates, both of expenditures and 
revenues or loans. Here the question arises : Who should 
prepare the budget ? the legislature or the executive ? Experience 
has taught us that the legislature is not the proper body for 
the t;ask, and the executive is the only rightful one. In the 
United States of America, up to 1921, the legislature prepared 
the budget, if any, worthy of the name, each member of 
Congress being privileged to initiate or increase any item of 
expenditures and iwenues, resulting in extravagance and evil 
practices of log-rolling and pork barrel. In Great Britain, the 
ministry or executive prepares budgetary estimates, calling 
upon the various governmental organizations for estimates .and, 
after scrutiny and revision, submitting them to the consideration 
and aiiproval of the Parliament. The British system has yielded 
far more satisfactory results than the American up to 1921. 

Not only the actual experience of these two leading states 
has taught ns that the executive budget is better than the legisla- 
tive, but considerations of reasons and wisdom also reveal to us 
the validity of the conclusion. The legislature is not in such a 
good position to know the needs of the administration as the 
executive. It is not responsible for administration as the 
executive is. It is often insj)ired more by local interests 
than national considerations. A combination of these reasons 
renders them quite unfit and inappropriate to undertake the 
task of budgetary preparation. On the other hand, the 
executive is in the best position to know the actual needs of 
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the admiiiistration. He is responsible for efficient and proper 
adniinistrationj and so he should be given the authority to map 
out the financial and working program of the government 
through the instrumentality of the budget. He is more likely 
to be inspired by national consideration rather than local 
representation or interest. All these self-evident reasons render 
the executive tlie only authority that should be vested with 
the pov/er and responsibility of preparing budgetary estimates. 

Hr-.ving settled the question that it should be an executive 
rather than a legislative budget, the question again arises: 
Who of the administration should prepare the budget — 
the Slinister of Finance or the President ? The answer is quite 
simple : it should be the President. The Minister of Finance is 
charged with the collection, custody, and disbursement of public 
funds, and is not responsible for the working and financial pro- 
gram of the entire administration. He is an equal of the other 
departmental heads, and, as such, will not have the moral and 
probably legal authority to revise the estimates, so as to balance 
outgo with income. On the other hand, the President is the 
responsible head of the administration, as he will be under our 
plan as outlined before, and should have the authority to map 
out the entire working and financial program of the administra- 
tion. Denied of this power, he will be virtually deposed from 
his position of leadership in administration and finance. He is, 
further, the recognized superior of the heads of departments, 
and, as such, he is in a moral and legal position to quash or 
revise any estimates submitted, so as to cause the two ends of 
the National Treasury to meet. For all these reasons, it is 
quite plain that the President should be authorized to prepare 
the budget, with probably the assistance and through the 
agency of a bureau of budget under his immediate direction 
and personal responsibility. . 
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Since the President is to prepare the budget wliat slioiild be 
the contents of the budgetary estimates ? They should contain^ 
it is evident, a balanced statement of estimated revenues and . 
expenditures for the ensuing fiscal period ; a report of the 
corresponding revenues and expenditures for the last completed 
year and .the year in progress; a balance sheet, showing the 
resources and liabilities of the National Treasury at the be- 
ginning and close of the last fiscal year ; a series of tables and 
explanatory texts, summarizing and analyzing the i*eveniie and 
expenditure data presented from several different points of view ; 
and administrative reports of the President, dej^artmental 
heads, and other important officers.*' The statement as to the 
conditions of the Treasury should exhibit the actual cash on 
hand, the status of all trust and other special funds, the condi- 
tion at the end of the last fiscal year and the corresponding 
figures for one or more of the immediately preceding years, the 
probable conditions at the close of the current year, and the 
forecast of the situation at the close of the coming fiscal year. 
The statement of revenues should show, in parallel columns, 
the revenues for a series of years, particularly for the current 
year and the coming, the sources of revenues, and the same 
tabulated in accordance with organization units, and other 
miscellaneous receipts or incomes. The statement of expendi- 
tures should best be reported from five distinct standpoints: 
namely, (1) funds, (2) organization units, (3) activities, (4) 
character of expenditure (capital outlay, fixed charges, and 
current expenses), and (5) object of expenditure (services or 
'materials purchased).’^ 

Having completed the first step in a budgetary system, 
that is, the preparation of budgetary estimates, we come to the 

9. W. F. Willoughby, The Problem of a National Budget, p. 6 ff, 

10. 10 ff. 
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second main step, that is, the consideration by the legislature. 
The Eiigiisli constitutional history Ims taught us the great lesson 
that the hold of the national purse strings by the representatives 
of the people in the legislature offers the best anchor for liberty 
and constitutionalism. So expenditures, taxations, and loans 
should first require the sanction of the Parliament. Even 
iiiiexpected expenditures, in excess of appropriations or not, 
proidded in the budget should require subsequent sanction. To 
obviate, however, the difficulty of possible deficiency, a reserve 
or emergency fund is generally provided ; and to meet the 
special requiimient of expenditures spread over a number of 
years, a continuing expenditure fund is often sanctioned. 

Yet, on the other hand, experience has also taught that, 
unless this parliamentary control of the purse should be properly 
exercised and safeguarded, its application often entails evil 
consequences probably only next to those of the irresponsible 
spending, taxing, and borrowing on the part of the executive. 
It has been shown beyond doubt that the members of the legis- 
lature should be denied the privilege of initiating estimates 
either for expenditure or revenue or loan, nor of increasing any 
item submitted by the executive, as the existence of such a 
privilege not only destroys the executive responsibility for 
budgetary estimates, but also renders possible the baneful 
practice of log-rolling and pork barrel, resulting in extravagance 
and administrative inefficiency. 

Apart from this, experience has also shown that, in coun- 
•tries where parliamentary practice is yet on trial, and the 
executive should particularly be protected from unwise and 
capricious offensives of the legislature, additional restrictions 
have to be imposed on the legislature, as seen in the Japanese 
budgetary arrangement. So that the existence of a state may 
not be . unnecessarily menaced by any abolition of the time- 
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lionored and necessary taxes by a hostile or reckless legislature, 
all tlie existing taxes, unless modified by' law, should remain, 
lii order to protect the nation from any embarrassments in 
meeting obligations, items arising out of treaties, or sanctioned, 
by law, or relating to the legal obligations of the government 
, should not be reduced or rejected by the legisla-tiire without the 
concurrence of the executive. In this connection, however, it 
should be clearly understood that appropriations for the army 
and navy, unless already sanctioned by the Parliament, should 
not be excluded from the purview and therefore control of the 
legislature, as otherwise the executive would be exposed to the 
irresistible temptation and pressure of maintaining as large a 
military and naval force as possible at the expense of the 
nation, and the representavtives of the people would lose one of 
the most fundamental powers, that is, financial control over the 
military and naval forces, notwithstanding the actual command 
by the chief executive. To explain the point in another way, 
the exclusion of the army and navy appropriations from^the 
control of the Parliament will expose China to the perils of 
militarism, whereas its inclusion insures, on the one hand, the 
elimination of the curse of military power, and, on the other, 
adequate provision of national defense as adjudged by the 
representatives of the people in the Parliament. In Japan, 
appropriations for the army and navy, and, in fact any based 
upon the sovereign powers of the Emperor, cannot be reduced or 
rejected by legislature without the concurrence of the executive; 
as a consequence, Japan has been exposed to the perils of mili- 
tarism. Ill the United States, thanks to the wisdom of the 
fathers of the nation, appropriations for the army and navy are 
under the strict control of Congress and, what is more, as 
if to curb even the power of Congress itself, the appropria- 
tibna for the army cannot be made for more than two years at a 
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time ; as a result, tlie United States has been free from the 
curse of militarism, and yet meanwhile capable of expending 
and contracting her military and naval powers as conditions 
demand. If China is to be liberated from the curse of militarism,, 
a.p'propriations for the army and navy should be under the 
strict control of the Parliament. 

Fiirtlier, that the executive may be further protected from 
unfriendly onslaughts of the legislature in a total rejection of 
biidgetaiy estimates or’ failure of action at a stipulated time, 
thereby denying the government of the means of subsistence 
and thus bringing it virtually to a standstill, especially so in a 
presidential system of government where the executive cannot 
be changed with the adverse action on budgetary estimates by 
the legislature, it is essential that, in such cases, the executive 
should be authorized by the constitution to fall back on the 
budget of the preceding year, limited, if so desired, to tl\e use 
of one twelfth of the total appropriation for each month of 
embarrassment. The importance of this provision has been 
repeatedly emphasized in our previous discussions. 

What is more, in absence of the Parliament in session, or 
when it is difficult to call special sessions, and when war or 
other national crisis or emergency should require the immediate 
undertaking of financial measures for the maintenance of na- 
tional safety and existence, it is necessary to be provided that 
the executive should have the extraordinary right of taking all 
necessary financial measures beyond the limits of authorization, 
but such actions should be submitted to the approbation or 
recognition of the Parliament at its next session. 

Having seen budgetary estimates passed through the legis- 
lature, we come to the third stage, that is, budgetary execution. 
It is evident that, if the legislative control is to terminate here, 


11. Bodcl, Modern Oonstitulions, YoL ii, p. 29S. 
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tile -evNeciitiYe wiii 'Btili be free to aiiiiropriate fiincls as be' 
'iiitei|irets ■ the aiitliorizations^ and legislative control will 
il\¥iiidle into a mere iomi» Tlie cjiiestion, therefore, arises as to 
'■the best mode of insuring the ■■ execution of the budget ' as 
'authorized in accordance with resolutions and. Ipi^ws. There are 
tw’o stages of eoiitroi in this matter : one before the expenditure 
djf appropriations, and the other after the act of spending and 
in -the stage of auditing aecoiints. Between the two it is evident 
'that control before the ■ application of appropriations is a far 
•superior measure than the control after the act, as, the old 
■proverb goes,..-preYeiitioii is better than cure. The one gives 
the legislature the opportunity, before the application of funds, 
to declare whether the waiTant for drawing of funds as au- 
thorized by the executive is in accordance with its original intent 
and meaning of the legislature. The other lets the executive 
do the judgment and interpretation and holds him responsible 
after the use of the appropriation in the auditing of accounts. 
It is plain that if the legislature desires to exercise any effective 
supervision and control over budgetary authorizations, the 
control before the commission of the act and over the 
interpretation of authorizations is a far wiser and superior 
procedure than the subsequent checking up of accounts, 

' although the latter is also necessaiy . 

This being so, a comptroller, independent of the executive, 

• should by all means' be created and established. His functions 
should be to pass and countersign all vouchers or warrants for 
the application of fluids from the National Treasury, and thus 
to exercise an- independent control over the interpretation of 

■‘biidgefcaiy authorizations and the use of funds. His functions 
■being quasi- judicial, and being more an agent of the le.givslature 

• than that of the executive, he should be made indepeiideiit of 
any control by the executive and subject to the final control of 
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the Padiameiit. He should, 'therefore, be appointed hj the 
chief executive with the coiicuiTeiice of the Parliament,' and, 
like judges, should hold office during good behavior and be 
imiiiiiiie from any reduction of remuneration at stated times or 
from, transference without his consent. He should be removed 
from office only by Judicial process, or by impeachment by the,: 
Parliament, as the law may jirescribe, and punished in 
accoiTlaiice wdth law. 

Having appropriated funds under the countersignature 
and control of the comptroller, we come now to the fourth 
stage, that is, auditing of accounts. That a careful examination 
of aeeoiints is indispensable to any sound governmental financial 
system recpiires no emiiliasis. To this end, an auditing depa.rt- 
ment should be established, which should audit all the accounts 
of the government. The functions of auditors being likewise 
quasi-judicial, and independence from the control of the 
executive being indispensable to a proper fulfillment of functions, 
their tenure of office should likewise be permanent, or 
prescribed during good behavior ; their remunerations at stated 
times should not be reduced, nor should they be transferred 
without their consent ; they should be removed only by judicial 
process or legislative impeachment, as law may prescribe, and 
punished in accordance with law. In short, like the comptroller, 
they should be accorded the judicial protections of independence. 

The accounts audited and verified with all the executive 
waiTaiits, countersignatures of the comptroller, and receipts, 
we come to the fifth or last stage of our budgetary system or 
procedure, that is, the report to the Parliament and further 
examination of the audited accomits by a legislative committee. 
This serves as a check on the work of the executive, the 
comptroller, the auditors, and gives the ultimate control to the 
Parliament, the guardian of the national purse. It also gives 
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publicity to all executive acts in their financial aspects^ and to 
:,tlie acts of the comptroller and auditors. It also furnishes the 
basis for the preparation and consideration of budgetary 
estimates of the year or years to ensue. ' 

To recapitulate : we have thus proposed a budgetary system 
and procedure for China consisting of the five indispensable 
steps: the preparation by the President ; the consideration by 
the legislature with certain qualifications; the supervision 
through the countersignature of the comptroller before the 
application of funds ; the auditing of accounts ; and the report 
to the legislature and the further examination by its committee. 
Should China adopt and institute such a budgetary system and 
procedure, she would not only have made a true beginning in 
constitutional democracy, but also save herself from the night- 
mare of the ghastly apparition of bankruptcy and foreclosure. 
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CHAPTER XXIV 

POLITICAL PARTIES : THEIR EUNCTIONS 
AND REQUISITES 

I In onr study for a constitutional government for CLina, 

\ we should not pass one important subject without some 

I discussion, that is, political parties. 

I Its necessity to constitutional or popular government needs 

no elaboration. Based, as a popular government is, iijion the 
rule of the will of the people, it is inevitable that, in the evolu- 
tion, crystallization, and formulation of the public wdll, those 
persons concurring in oj^inion and interest should combine and 
■ take concerted action, propagating their political doctrines and 

' policies and combating against those who differ. As the public 

will so formulated requires agents for execution, especially if 
candidates for offices are to be elective, and have therefore to be 
srTpported by a large number of voters, it is again evident that 
some agency should arise that wdll perform the task of selecting 
the most available candidates for office and muster ballots for 
their election. The officers so elected requiring harmonious 
cooperation between the political branches, — executive and 
legislature — and units of government— central and local, — for 
proper discharge of the supreme functions of executing the public 
will and fulfilling the responsibilities of the government, it is 
further manifest that some co5perative bond should arise that 
will cement, so to speak, the various parts of the machinery 
of government into a working whole, giving it the necessary 
smoothness of operation, and supplying it wuth dynamic force, 
to the end that the government may be saved from deadlocks 
and disjunctions. In short, the evolution and formulation of 
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public opiiiioiij nomination and election of candidates,, and 
Iiarnioiiioiis coopercation of the branches and units of govern- 
nieiit render political parties indispensable concomitants of 
pojjiilar or constitutional government. 

That this is so can he readily discerned from a glance at 
the role political parties have played, or failed to play, in some 
^ leading states. In Great Britain, the tenure of ministry being 
dependent upon the support of the majority in Parliament, the 
political party serves as the indispensable bond or link between 
the executive and the legislature, without which the executive 
will fail to have that security of tenure and solidarity of 
support necessary for the execution of public x)o]icies and laws. 
In fact, eliminating piolitical parties, the English government, 
or any cabinet govermnent, will be deprived of its soul and 
essence. 

In the United States, where the executive and tlie legisla- 
ture are not so closely related as in the English government, 
and, what is more, where the two Houses of the legislature are 
of coordinate powers, political parties are the sole agencies 
through w^hich such a disjointed and unworkable system has 
been able to operate with any measure of harmonious 
cooj)eration. Without the connecting links of political parties, 
it is possible, as we have witnessed, that the President 
and Congress can come into deadlock, and even the two 
Houses between themselves, as soon as these branches and 
organs of government should fall into the hands of different 
parties. The fact that they can cooperate and function as a 
body is rendered possible only by the indispensable link 
and cement of j)olitical parties, one of w^hich is strong enoxigh 
to control all these branches and organs, thus unifying 
into one harmonious whole what would otherwise be disjointed 
or conflicting. 
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lii'elapanj quite in vivid contrast with Great Britain and 
the ^ United States, notwithstanding the institution of a constitii- 
tioii, |■)opllla^ government has not been able hitherto to operate 
with eLnineiit success. The chief difficulty has been the inca- 
pacity of -the executive, to -form or find a majority party that 
'.will; support it consta.ntly in the legislature. The Crown, being 
-hereditary, has not been able to attract political adherents that 
wdii champion its cause in the legislature ; nor will the political 
.parties arising out of ‘ the people be willing to render the 
necessary support and cooperation unless given the control 
of the executive. Thus deadlocks often occurred, and dis- 
. solutions of Parliament. It is safe to say that not until one 
.of the Japanese political parties can control both the executive 
and the legislature can there be satisfactory constitutional 
government.^ 

In China, history repeating itself, the same situation is 
reenacted. The old officialdom, composed of civil administrators 
and militar}^ leaders, laigely follow^ers and executive machinery 
of Yuan Shih-kai, known as the Northern Military |^Party, is in 
control of the executive branch of the government. The Kuomin- 
tang, the party that brought about the Chinese Revolution of 
1911 and forced the establishment of the Republic, is in control 
of the legislature. The tw^o opposing parties standing against 
each other in the two political branches of government, conflicts 
and deadlocks inevitably ensued, resulting in dissolution. As 
the Provisieiiai Constitution failed to provide for dissolution, 
its application by the Northern Military Party in 1917 split the 
provinces of China into the North and South, the Southwestern 
Provinces seceding from the uniondn support of the constitution 
and legislature. The executive party, being of the old officialdom 
and incapable as j^et of attracting sufficient political adherents 
E .Consult Uyeiuira/Xhe Political Development of Japan, 1807-1909. 


324 


HODERlSr DEMOCRACY llSf CtllKA 


from tlie people, failed to usher in a parliament under their 
control that could command the confidence and support of the 
majority of the people. The Kuomintang, on the other hand, 
being largely of Cantonese membership and saturated with 
liberal Western ideals, cannot gain the control of .the executive 
unless they can either overcome the North by military force or 
obtain control of both the legislature and the executive, neither 
of which can they hitherto accomplish. The Old Parliament, 
twice dissolved, has again been reconvoked at Peking in 1922 
through the victorious arms of General Wu Pei-fu over General 
Chang Tso-lin, but in the light of past experience and the ex- 
perience of other states, it is inconceivable that the executive and 
the legislature can cooperate unless one of the two parties should 
control both the legislature and the executive. Save for this, ^ 
dissolution, secession, and civil war, wdll again probably ensue. 

From the aforesaid brief survey of the relation between 
the political parties and the operation of popular and constitu- 
tional government in Great Britain, the United States, Jap^i, 
and China, we can draw the irresistible conclusions that political 
parties are indispensable concomitants of a popular or constitu- 
tional government; that the more develojped and organized 
political parties are, the more satisfactory is the constitutional 
practice ; tha-t, unless one great party controls both the execu- 
tive and the legislature, or, to put it in another w^ay, unless the 
0 ! executive receives the support of the legislative majority, no 
constitutional or popular government can operate with smooth- 
ness and success ; and that, for China, the development of tw^o 
great political parties, one in control of both the executive 
and the legislature, and the other in strong opposition, is 
not only an indispensable step in the evolution and operation 
of a proper constitutional government, but also, in view 
of the critical conditions of National Treasury, the appalling 
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sufferings of people, and the necessity of eliminating tlie curse of 
miirtarism and cGmiptionj a crying need for national salvation. 

JJotwithstanding the necessity of political parties, it is 
eontended that the rise thereof will entail certain oiifetamding 
evils, to tli0 demoralization of the nation and corruption of tlie 
government. It is charged that the rise will inculcate party 
spirit wiilcli makes man blind partisans and a|)t to regard party 
interests above national welfare. This is indeed a possible and 
often an unfortunate evil. The remedy of this evil lies, not so 
much in any law, wiiose efficacy in such cases is even suscej)tible 
of doubt, but in the inculcation, alongside with the introduction 
and development of political p?».rties, political ethics and morals, 
to the end tiiat the members joining political parties will regard 
national welfare above partisan interests and labor for the 
success and victory of the party only in so far as it is believed 
in good faith that national welfare is thereby promoted. 

It is again contended that the rise of political parties will 
05 iitail and inevitably result in the control or domination of 
political bosses, as no numerous body can act without leader- 
ship, pointing to the practices of the American political parties 
as illustrations, and thatj as a consequence, instead of establish- 
ing a government of the people, for the people, and by the 
peojile, it becomes one dictated by tlie invisible ring manipu- 
lating behind the scenes of government, rendering it consequently 
unrejiresentative of the will of the people. It is true that such 
an evil boss domination often arises with political parties, with 
the consequences of distorting popular character of government 
and obstructing the full expression and execution of the will of 
the people. It is nevertheless also true that such a develop- 
ment is inevitable in a democracy. The common mass being 
incapable of iiiling themselves and requiring the leadership of 
some competent men to educate, guide, and lead them, the rise 
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of a ruling a,i*istocrcrcy is' just as natural as that of a chieftain 
ill primitive tribes oj' societies." Tlie great mass, as a rule, is 
-iriorG absorbed in economic straggles and family concerns than 
po'litical questions. ’Public policies iirnst originate with the few 
specially cfualified for political leadership having the requisite 
statesmanship, personality, and inteileetoal equipment. Hence 
the rise of oligarchies vdtliin democracies. The true art of 
statesmansliip lies, not so much in the prevention of the rise of 
ruling oligarchies which is almost inevitable under any form 
of' government, but rather in so arranging the constitutional 
system that tlie ruling few can be bent to labor for the weKare 
of the public and in accordance with public opinion. On the 
part of the mass, the true part is not so much in ruling them- 
selves, as ill the selection of right and proper leaders who will 
rule according to their wishes and for their welfare.® 

It is further maintained that tlie rise of political parties 
brings into being the evil practice of the spoil system, that is, the 
appointment of partisans to governmental positions. That this 
evil is detrimental to governmental efficiency and political 
soundness is admitted. It is, nevertheless, to be noticed that 
tlie practice of the spoil sj^stem has to be careful!}^ differentiated 
into two major kinds. The first occurs in administrative offices, 
or offices where only routine or technical work is done, and 
where no policy-forming task is i^ested. Such offices should not 
be subject to the pernicious influence of the spoil system. As 
an antidote^ the merit system through the proper civil service 
system should be introduced and adopted, so that only tliose who 
have successfully passed the prescribed examinations and served 
the test of probation can be appointed to such offices. The other 

2, See Bryce, ^lodern Democracies, Vol. jj, p. chapter on Oiigar- 
chies Within Democracies. 

3, Id., p. 551, 
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takes place in political offices, or ones where policies of the state 
or governiiient are to be determined, and where men of. similar 
political complexion iiitist be in control, or else the gwemment 
will be confronted with conflicts and deadlocks, such as cabinet 
posts, governorships, ambassadors, and other policy-forming 
and high executive offices. Such offices wiiere conflicts cannot 
be tolerated, and political .and harmonious cooperation and 
execution of certain political doctrines and platforms pledged 
to the electorate upon appeal for election is of supreme 
importance, cannot be held through a competitive process, 
but must be occupied by political figures of the party winning 
the control of the executive. Thus, the spoil system in 
administrative offices should be counteracted by the adoption 
of an efficient civil service system, but in political offices it 
should be sanctioned. 

Having disposed these fundamental charges, we come 
quickly to the general functions of political parties.. In 
pointing out the constitutional necessity of political parties, we 
have already partially touched upon their general functions. 
Yet, in view of the importance of their functions, even at the 
risk of repetition, we propose to discuss their main functions 
separately, 

A' First, political parties perform the essential function in 
a democracy of the crystallizatioa^ formulation, and propagation 
of political opinions and policies. The general mass, as we have 
observed, being generally not so much interested in politics as in 
bread and butter, the leadership in political thinking and educa- 
tion must be assumed by the agency of political parties. The 
task is generally performed by publication of pamphlets and 
books, newspapers, public speaking, and any kind of public 
pursuasion. Except for the presence and activities of political 
parties, it is susceptible of. doubt whether a democracy of itself 
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can evolve and crystallize any articulate and definite public 
will and }iolicy, the foundation of any popular government. 

Second, political parties perform the task of the selection 
of candidates for elective offices. As policies evolved by the 
public cannot be put into effect, unless public agents are 
placed in executive offices, whereby policies as determined can 
be executed in accordance with popular wish, and as numerous 
bodies are generally unable to select proper men for offices 
unless guided by some agencies, political parties come into the 
gap to fill tlie want of the mass and offer the services of the 
selection of candidates for elective offices. This task is generally 
done by party conventions or primaries. Except for the 
agency of political parties, the great mass will be groping for 
proper candidates and liable to be led astray by demagogic 
orators or assertive impostors. 

Thirds political parties perform the task of the execution 
of political policies and platforms pledged at elections. That 
iSfi they not only evolve public will, opinion and policies, but 
also furnish the means through which policies or platforms 
as pledged or announced can be carried out to the satisfaction 
of the majority of the people. To this end, they generally 
seek to control both the executive and the legislature, and, in 
some cases, even a sufficient number of provincial governments, 
to be able to carry through all necessary legislations and to 
execute laws so passed. Hence, as we have seen, the necessity 
of having one great political party control the executive, the 
legislature, and, in some caseSs a majority of provincial govern- 
ments, at the same time, so that all these branches and units of 
government can be knit together into one great cooperative 
machine for actioa. To the same end, the party in power 
must control the majority of the legislature and possess adequate 
means, though to be exercised with fairness and self-restraint. 
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to overcome the opposition of the minority, so that it can 
carry through its policies and platforms as approved by the 
electorate, or as it deems to be best for public welfare. 

Fourth, political parties perform the function of locating 
political responsibility where otherwise it would be impossible, 
in a popular constitutional government, to be definitely situated. 
Excepting matters of purely administrative character and for 
which he has been given adequate powders and needs no 
cooperation and coiiciirrenee from other jDolitical bodies, the 
executive cannot be held strictly responsible, under the system 
of checks and balances as observed in a presidential system, or 
the combination of the legislative and the executive pov/ers in 
the ministry under the English system of cabinet government, 
as long as he cannot pass legislations without the concurrence of 
the legislature, or do any act for w^liich the constitution requires 
legislative concurrence, such as the declaration of war, the 
authorization of the budget and so forth. Nor can the legisla- 
ture be held strictly responsible under our usual systems of 
constitutional goveniment, as long as legislations can be vetoed 
either absolutely or suspensively by the executive or is subject 
to the perils of the executive weapon of dissolution. In short, 
as long as the political functions of a constitutional government 
require the harmonious cooperation between the executive and 
the legislature, political responsibilities cannot be definitely 
fixed or located on either of the partners, but must be 
fixed and situated on a political body, extra-legal and extra- 
constitutional, ill control of both the executive and the 
legislature. Such a body is a political party. Thus political 
responsibilities can be located in political parties, blames fixed 
thereon /and the electorate can change one political party to 
the other, as they each fulfill their political responsibilities 
satisfactorily or unsatisfactorily. 
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Such, then, are the general functions of political parties— 
crystallization and formulation of public opinion and policies, 
selection of candidates for offices, execution of public policies, 
if in power, and location and assumption of j)olitical respon- 
sibilities of what would otherwise be impossible to be definitely 
fixed. We come now to the specific function of the various 
political parties, as they are in power or out of power. 

The party in power fulfills the specific task of harmonizing 
the executive and the legislature. It cements the two parts of 
a machine, which have been,, as if artificially, disjointed and 
separated. In cases where satisfactory relations between the 
central and local governments must be also bound together by 
great political parties, it serves as another bond that binds the 
majority of the local units of government to the central. In 
short, it binds together into a working machine what would 
otherwise be conflicting and non-cooperating parts. In all 
constitutional and po2)ular government, such a party in power 
is indispensable. In China, it is not only necessary for *a 
successful operation of constitutional government, but it is also 
a means of national salvation. 

. The opposition; or tlie party out of power but in opposition, 
likewise fulfills vital functions in constitutional government. 
Just as a party in power is essential, a party in opposition and 
out of power is likewise indispensable. As members of the 
majority party in power are apt to overlook the faults of their 
leaders or party, the opposition does the task of criticizing the 
policies and acts of the administration, to the end that the 
party in power may be profited by such criticisms of a 
constructive and beneficial character. As the party in power 
is liable to be negligent in the performance of public functions, 
without the* vigilant watch of opponents, who try to catch any 
faults and make capital account qf them at elections with a 
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view to winning elections : and ousting officials in power^ the 
opposition by their presence and activities keeps the party in 
power watchful, industiious, and cautious about their duties, 
so as not to give cause for uiwarranted and unsubstantiated 
charges. The party in power, being liable to fall into temptations 
of coriTiptions without the eternal vigilance and watch of the 
opposition eager to obtain any corruption ' ancl' expose it, the 
opposition by their presence and activities compels the majority 
party to demonstrate its best public virtues, so as to win 
public favor and retain their offices. The party in power, 
further being liable to go bej^ond the constitutional limits of 
their authorities, if left free without ^nj opponents, the 
opposition checks the majority party from anjr devia,tions from 
the constitutional and holds it to the strict observance of the 
same. As the party in power is liable to disintegrate and 
fall into rival factions, without the presence of opponents, the 
opposition supplies the incentive for cohesion and unity. 
Finally, inasmuch as the majority party by their misdeeds may 
lose public favor and be compelled to vacate offices, thus 
necessitating the rise of a substitute, the opposition, if strong 
enough, serves as an organized body of public servants ready 
and eager to take up offices as vacated by the majority party in 
defeat. Thus, by offering criticisms, supervising the executive, 
checking corruptions and unconstitutional acts, giving cohesion 
to the party in power and holding itself ready to displace it, 
the opposition fulfills functions in constitutional government 
just as vital and necessary as the majority party. To employ 
a familiar simile, w^hile the majority party is the servant of the 
lieople, the opposition is the public watehman, sunervisor, 
monitor, and alternate of the servant. 

The third party or parties have not often contributed to 
the best operation of constitutional or popular government. 
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By often lioldiiig tlie balance of power between the two great 
23carties, and trading with one or both of them, it frequently 
gains siibstantiai ends, with the consequence of com]promise of 
j)iiblie 2)olicies. By imposing its own wills, it not infrequently 
brings into being the rule of minority rather than majority, 
thus fundamentally distorting and upsetting the will of the 
majority which should rule any democracy. The most healthy 
constitutional government operates under two and only two 
great parties, one in power and the other in opposition. 
Subsidiary or minor parties may exist, but it is best that they 
should not grow large enough to become substantial and 
influential third parties capable of defeating the rule of majority, 
or very substantial plurality, excepting when they can dislodge 
the hold of one of the two great parties and themselves take 
its |)lace. 

The indejDendents, or those who do not join political 
parties, are also essential in a democracy. As a rule, the two 
great jparties are almost equal in strength and following, thu*s 
neutralizing each other. It takes the independents, who will 
side generally v/ith the j>arty which they deem to be right and 
advocating policies conducive to the best welfare of the nation, 
to cast their weight in the balance and thus decide issues of 
contests. They do not possess the of initiation or 

holding offices, but they have the power of deciding political 
contests. Both sides are thus compelled to advocate best 
platforms and policies and demonstrate best public virtues, so 
as to win the adherence of these independents. In a constitu- 
tional democracy, they serve as judges or umpires in ] 3 olitical 
games. The more impartial and conscientious they are, the 
better is the democracy. 

Thus, the party in power, the opj)osition, and the inde- 
pendents, all play their essential roles and fulfill vital functions 
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in constitutional clemoci'acy. We now come to the requisites 
necessary for a healthy and sound application of the system of 
political parties, so that, in employing the system, we do not 
incur the unnecessary evils that the experience of other states 
has taught us. 

The first requisite is the merit system or civil service. 
Side by side with the practice of political parties, a regular and 
systematic civil service system must be adopted, so that 
administrative offices, involving no functions of policy forming, 
may not be j)olluted by the spoil system. In absence of such 
an entrenched civil service, the development of the spoil system 
is welhiiigli inevitable. The application of the party system 
should, therefore, be accompanied hand in hand by the adoption 
of the civil service system. 

The second requisite is the rise and development of two 
great parties, and, if possible, only two, so that the public will 
can be formulated and executed through the agency of one of 
th'b two parties. Class, racial, or religious parties should be, as 
far as possible, avoided, as such parties are a]>t to work for 
special interests rather than for national interests. The two 
great parties may be divided on a psychological basis, such as 
reactionaries and conservatives forming one side, and liberals 
and radicals forming another. Or, they may also be divided 
by great issues of national policies, such as protective tariff 
versus free trade, unitarianism versus federalism, the presidential 
system versus the cabinet, presidential election by legislature 
versus presidential election by the people through a national 
convention, drafting and adoption of the constitution by the 
national convention versus drafting and adoption by t]ie 
Parliament, appointment of governors by the President versus 
appointment by the pi’ovincial legislature or the electorate or 
union of local councils, and other vital issues. 
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The third requisite is simplicity., iiiexpensiveness, and 
democratic control of nomination. Candidates should not^ as 
far as jjossible, be dictated by political bosses, but should be 
nominated through regulated primaries or representative 
conventions. What is more, candidates without the baching 
of political parties should also be permitted to be nominated by 
:the signature and petition of a relatively small number of 
electors, so that all those desirous of serving the ]>iiblic may be 
given a fair chance. . 

The fourth requisite is- simplicity, inexpensiveness, and 
democratic control of election. Offices to be filled by popular 
election should not be too numerous ; otherwise the electorate 
will be bewildered by the number and complexity of election. 
Elective officers should be reduced to as small a number as 
possible, and let the elected one or few appoint all the rest, so 
that the electorate can fix political responsibilities on those 
elected. Ballots should be printed at the expense of state, and 
voted by the Australian secret ballot system, so as to av6id 
intimidation, bribery, and other corrupt practices. Registration 
of voters, casting of ballots, counting of votes, and announce- 
ment of elections should all be done under the supervision of 
election committees and the watch of the judiciary. 

The fifth requisite is the inculcation of t]ie virtue of 
sportsmanship in political games. The majority must rule in 
a democracy : or else there will be no rule at all. The defeated 
must therefore submit to the majority, and should not resort 
to armed revolt, unless compelled to do so for national cause, 
nor to such evil practices as assassination, malicious defamation, 
etc. The majority, on the other hand, should exeunise due 
restraint in the enjoyment of its ruling power, and permit the 
presence and activities of the opposition and minorities as long 
as they are within Jaw and constitution. lihe sporting teams 
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playing against each other for victory and v/elfare of the 
nation j 'they should be guided in their conduct by considerations 
and 'virtues of sportsmanship. 

' The., sixth requisite is the inculcation of. an ethical attitude 
to regard the welfare of the nation and humanity as above 
party interests and activities and successes of parties as mere 
channels to benefiting the nation directly and humanity 
indirectl}?', or both at the same time. The presence of such an 
ethical and mental attitude renders possible a unification of 
efforts in time of crisis or war, and prevents anj^ disastrous 
strife imperiling the very existence of the state. The absence 
of such an ethical teaching or prevalence of jiarty coiisidei*ations 
over national is bound to plunge a society or nation into 
incessant internecine warfare and even bring a state to the 
verge of ruin and extinction. 

The seventh and last requisite is the capacity of the mass 
or electorate to select and follow right leaders. This virtue or 
capacity is so vital that it has been made a standard to judge 
tl>e degree of democracy. Unless it should select and follow 
right leaders, a democracy would be apt to be led astray by 
demagogues or impostors, to the peril of the state and 
supjiression of sagacious and upright leaders. It is only when 
it can select and follow right leaders that it can attain the full 
blessings of democracy and avoid the evils thereof. 

In conclusion, let it be stated that with the fulfillment of 
tliese seven, requisites—civil service system, existence of two 
great parties, simplicity of nomination, simplicity of election, 
sportsmanship in political game, attitude of regarding interests 
of nation and humanity as above those of party, and capacity of 
democracy to select and follow right leaders— with the fulfillment 
of these requisites, the application of the system of political 
parties will be a master key to the solution of the problem of 
constitutional government, ■ and, what is more, a necessary , step;: 
to the national salvation of China. 


CHAPTER XXV 


PRIVATE RIGHTS: THEIR ENOCERATIOX 
AND GUARANTEES 

Our discussion as to a constitutional government for China 
cannot be complete unless we treat of another vital subject, 
that is, private rights. 

It is well known that English constitutional government 
originated with the struggle of the Englishman for their private 
rights. It is for tlie preservation of what they deemed to be 
their rights that they resisted the arbitrary powers of the 
executive and instituted constitutional government through 
the control of the purse as exercised by the Parliament. In 
other words, the protection and preservation of private 
rights constitutes one of the fundamental functions of the 
English constitutional system, or, in fact, of any constitutional 
government.^ 

There are, in general, two methods of treating of private 
rights : the English and the American. The English, which 
has also become the practice of some continental states, does 
not enumerate private rights, and leaves them to the regulation 
of the legislatui’e. As a consequence, private rights are not 
protected by constitutional provisions, but subject to the 
definition and legislation of the Parliament. But Englishmen 
take special care in providing Judicial remedies for any 
violation of v/hat they deem to be their rights. That is, while 
tlie legislature can define and regulate them, their rights cannot 
be deprived except through legal or Judicial process. The 

I. Consult G. B, Adams, Constitutional History of England. 
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Eiiglishman has the practical sense to realize that any definition 
of private; rights will be inadequate and, what is more, subject 
to the modification of the Parliament, and that the only safe-, 
guard and guarantee of their private rights lies in judicial 
protection and remedies. In short, the English emphasizes not 
so much on substantivo rights, as on rights of procedure, which 
alone guarantee what they deem to be their rights. 

The American method, on the contrary, emphasizes both 
substantive as well as procedural rights. The bill of rights are 
enumerated in the constitution of the United States, and, in 
fact, the federal constitution was ratified on condition of the 
adoption of the amendments relating to private rights. These 
rights are not only enumerated, but placed bejmnd the power 
of the legislature and under the protection of a judicial tribune, 
which is intrusted, not only with the interpretation of the 
constitution, but also the interpretation and protection of 
private rights. What is more, inheriting the English tradition, 
there are also added the rights of procedure, so that private 
rights cannot be deprived in any way except by due process of 
law. Thus, the American system emphasizes both substantive 
as well as j)rocedural rights. One unfortunate disadvantage, 
However, of the American system is that, private rights having 
been placed beyond the power of legislature, as social and 
economic conditions change, the legislature lias been much 
hampered by the Judiciary, which tends to declare invalid any 
legislation for social welfare and amelioration tending to affect 
private rights as stipulated in the constitution. The enumera- 
tion of private rights, then, without giving the legislature the 
power to legislate and regulate them for social well-being, has 
•sometimes served as a bar to social reform and progress.^ 


2. Goodnow, Principles of Constitutional Government, p, 268. 
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In the light of these two leading methods of providing for 
private rights, we can conclude that the enumeration of private 
rights is of little consequence, and that the important factor in the 
matter is the provision of adequate judicial remedies capable of 
being invoked in judicial tribunes independent of the executive. 

Having been benefited by the experiences of other states, 
we come to formulate the best system for China relating to 
private rights. With reference to enumeration, notwithstanding 
the fact that it is inconsequential whether they are enumerated 
or not in the constitution, as long as proper and adequate 
judicial remedies for their violation are provided, it can be 
stated that in view of the lack of judicial traditions and the 
relative newness of the judicial system in China, an enumeration 
of private rights in the permanent constitution will remind the 
people and the official of the inviolate rights of individuals, 
and thus serve as a good charter of instruction to both the 
people and authorities. 

In order, however, to obviate the disadvantage of the 
American practice in not permitting the legislature to regulate 
them for social welfare except as the constitution provides, 
thereby offering almost an obstacle to social reform and 
progress, it should be stipulated, together with the enumeration, 
that the legislature should have the power and authority to 
regulate private rights for the promotion of public welfare, 
for the maintenance of public order, and in time of national 
emergency or -war. 

Whatever the enumeration, in addition to the provision 
of the legislative power of regulation, judicial remedies to be 
invoked at tribunals independent of the executive should by aU 
means be provided. This is necessary, because the experience 
of mankind has taught us the lesson that rights are not safe 
unless aQcompanied by remedies, and that the best means of 
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safeguarding private rights lies in the provision of judicial reme- 
dies; and furthers because^ unless secured by judicial remedieSj 
private rights^ however enumerated, are subject to the modifica- 
tion, and, ill extreme cases, annihilation of the legislature. 

Adopting the aforesaid plan of dealing with private rights 
in the constitution, the question naturally arises : What private 
rights should be enumerated ? 

Inasmuch as the enumeration is more for educational 
than constitutional purposes, the enumeration should be as 
plain as possible. In general, it is sufficient, for the purpose 
of safeguarding private rights, to stipulate the provision which 
practically embraces all private rights : that is, lio citizen of the 
Republic of China should be deprived of life, liberty, and 
property, without due process of law, or denied therein the 
equal protection of law. But, to accomplish the purpose of 
exhibiting the full charter of private rights, the specific rights 
might, or should, be enumerated one by one. 

. Relating to life, no citizen should be arrested, detained, 
imprisoned, tried, and punished except in accordance with law- 
No ex post facto law or bill of attainder should be enacted. 

With reference to liberty, citizens shall have freedom of 
religion within limits not prejudicial to peace and order and 
not antagonistic to their duties as citizens : no law shall be made 
respecting an establishment of religion or prohibiting the free 
exercise thereof; the free exercise and enjoyment of religious 
profession and worship without discrimination or preference 
shall forever be allowed ; and no political or religious test other 
than an oath to support the constitution and laws of the 
Republic of China shall be required as a qualification to any 
office or public trust. ^ Citizens shall have, within the limits of 
law, the liberty of speech, writing, publication, public meeting 
and association. They shall have the right to petition the 
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government for redress of grievances. They shall have the 
rights ill accordance with prescribed law, to keep and bear arms. 
They shall have the liberty of abode and removal within the 
limits of law^; and their habitations shaJl not, withont their 
consent, be entered, searched, or quartered with armed forces, 
except in accordance with law. They shall enjoy the privacy 
of correspondence except in cases prescribed by law. Slavery 
shall not exist in China ; nor shall involuntary servitude, except 
as a punishment for crime whereof the party shall have been 
duly convicted. No citizens shall be imprisoned for debt, except 
in accordance with prescribed law. 

With respect to property, citizens shall enjoy the security 
of property. Private property shall not be taken or damaged 
for public use except upon payment of just compensation as 
ascertained in the manner provided by law. 

As a general provision, a stipulation may be added that 
citizens shall have all the rights accorded by law, which should 
not he abridged or deprived except in accordance with law 
This general provision will confer on citizens all rights under 
law not mentioned in the enumeration, and yet give the 
legislature the power to regulate private rights for public 
welfa-re or in emergency or war. Under this general provision, 
such rights may be included as that citizens shall have the 
right to institute proceedings before courts and to obtain trial 
and judgment ; that they shall have the right of suing officials 
in administrative courts for violation of law or of their rights ; 
that they shall have the right of participating in civil service 
examinations, the right to vote and to be voted, and so forth. 

In some recent bills of rights^^ it is interesting to notice 
that some modern social reforms are also included, such as 

3. See Philippine Government Act, August 29, 1916, p. 163; Porto 
ilico Govtoment Act, March 2, 1917, p. 191, Willoughby and Fenwick, 
Ilypes of Restricted Sovereignty and of Oolonial Autonomy 
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prohibition, polygamy, eight-hour day for goverBrneirt em- 
ployees, child labor under fourteen years of age, titles of 
nobility, and primogeniture. For China, unless the framers of 
the constitution or the people take a fancy to any of these 
social reforms, it is unnecessary to provide them in the Chinese 
bill of rights and best to leave them to the legislation of the 
Parliament, 

It is hem to be pointed out that such a mode of providing 
for private rights, except in cases vrhere legislature is strictly 
forbidden to pass certain laws, is tantamount to leaving the 
determination of private rights to the legislature. This being 
so, it should be observed that the first safeguard of life, liberty, 
and property of Chinese citizens lies in the Parliament; and, for 
this reason, if not for any other, it is important that the 
electorate should exercise due caution and wisdom in electing 
representatives to the Parliament, so that the latter -will not 
become an engine of destroying their rights, but one of safe- 
guarding and protecting them, abridging or regulating them, 
however, only when compelled by public necessity of social 
weKare, or var, or emergency. 

Coming to judicial remedies, or rights of procedure, the 
English chief safeguards of liberty consist of preliminary judicial 
examination, trial by jury, and writ of habeas corpus. The 
preliminary judicial examination subjects the proceedings at 
the earliest stage to the supervision of a responsible officer, thus 
safeguarding the man from the very start. The trial of jury 
subjects a case to the impartial judgment of a number of laymen. 
In civil cases, it has been found to be rather inexpedient, but, 
in criminal cases, it has been maintained to be necessary for 
the security of the defendant, although its efficacy is still 
susceptible to criticism and doubt. The writ of habeas corpus, 
that is, an order from a judicial official to the man imprisoning 
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a person commanding him to produce the body of the prisoner, 
has been found to be a very fundamental safeguard of j)ersonal 
liberty from the encroachment either of officials or other 
individuals. For Chinas it is best to leave the procedure of 
|)re!iminary judicial examination and the trial by jury and 
other laws of procedure to the discretion and provision of the 
legislature, but, as to the writ of habeas corpus, it seems that 
this safeguard or judicial remedy can be introduced and adojited 
with great benefit. Hence it should be stipulated that there 
shall be the writ of habeas corpus and the jirivilege of the writ 
shall not be suspended, unless, when in case of rebellion, 
insurrection, or invasion, the public safety may require it, in 
either of which events the same may be suspended by the 
President, or by the Parliament, or by the Governor with the 
approval of the President. 

Thus, with the writ of habeas corpus, and tlie law of 
procedure as provided by the legislature, it is necessary only to 
stipulate a general provision that no citizen shall be deprived 
of his right of being tried by courts in accordance with law. 
In this way, whatever rights of procedure may be accorded by 
legislation, citizens are at least assured of the inviolate right of 
a judicial trial in accordance with law. 

It is expected, in conclusion, that, with the enumeration of 
private rights, provision of the writ of habeas corpus and 
judicial trial in accordance with law, and grant of power to the 
legislature to regulate them for public welfare and in time of 
war or emergency, coupled with the establishment of a judiciary 
independent of the executive, private rights, on the one hand, 
will be satisfactorily guaranteed, and public welfare on the 
other, also amply safeguarded. 


CHAPTER XXVI 
NATIONAL CONVENTION 

Having iiscussed all the vital problems of constitutional 
government confronting China, we come now to our final task, 
that is, to construct a national convention which is to do its 
part in our plan of government for China. 

The functions that we propose to intrust to the National 
Convention are those which represent the ultimate sovereign 
powers of the people. They are denied to the legislature and 
reserved to the people as a whole through a national convention, 
because no people should part with these sovereign authorities 
without having their wishes sometimes defeated or wills 
distorted. The functions to be performed specifically by the 
National Convention are the framing and adoption of the 
Permanent Constitution, the amendment thereof, the election 
of the President, and the trial of the chief executive upon 
preferment of impeachment by the House of Representatives. 
In addition to these specific tasks, the National Convention 
should be empowered to exercise all the legislative powers of 
the Parliament, with the same limitations, so that the people 
as a whole can assert their sovereign will without the en- 
cumbrance of being limited to specific tasks. In order, however, 
to safeguard the tendency that, the National Convention may 
sit in session too long to displace the legislature, it can be 
provided that the regular session of the National Convention 
should not last 'more than three months, unless the National 
Convention should otherwise, by a three-fourths vote of all the 
members, choose to extend it, but in no ease shall the extended 
session last longer than another three months. 
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Tlie National Convention, under our plan, will probably 
be a unique institution in a constitutional government. In 
tiie leading democracies, the functions we propose to intrust: 
thereto are exercised either by the legislature, as the British 
Parliament, or by the electorate or a combination of state 
conventions, as in the United States of America. In China, 
because of the lack of great political parties having roots in the 
mass of the people, and the comparative ignorance and 
inexperience as to constitutional government, for the present 
period of transition when the people are being educated and 
trained to fulfill their part in a republican democracy, the 
National Convention has been found to be an indispensable 
organ to supply the gap as created by the relative unprepared- 
ness of the conditions for a popular democracy.^ 

The representation of the National Convention constitutes 
one of the most perplexing and difficult problems of constitu- 
tional government in China. Whatever plans we may advance 
in this respect are almost bound to carry flaws and to be 
susceptible to criticisms. Yet, necessary as the National 
Convention is, and consoling ourselves with the realization 
that, even in the leading democracies, the problem of repre- 
sentation is yet far from being satisfactorily solved, we have to 
do our best, in the light of the experience of other states and 
the traditions and conditions of the Chinese, to formulate a 
plan of representation as plausible as humanly possible, leaving 
to time and future generations to discover imperfections and to 
remedy them accordingly. 

Cherishing this attitude, the basis of representation of the 
National Convention, we propose, should be similar to that of 
the Provincial Assemblies. That is, each administrative 

1. See chapters on the Beaming and Adoption of the Permanent 
Oonstlu^tldh and Executive: His Election. 
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district, lisien, or town, should constitute an electoi*al district.- 
Adopting, however, the administrative districts as a territorial 
basis of representation, there is the danger of the manipulation 
by the executive party, or any party in control, of these 
electoral districts changing the limits thereof to their own 
advantage and to the discomfort of the other parties. To 
forestall such pernicious practices of gerrymandering on a 
national or provincial scale, it is suggested that the administra- 
tive districts as they exist at the adoption of the Constitution 
should not be changed by the Provincial Assembly without a 
two-thirds vote of its members, the approval of the President 
and a two-thirds vote of all the members of each House of the 
Parliament, nor by the President without the concurrence of 
two thirds of all the members of each House of the Parliament 
and two thirds of all the members of the Provincial Assembly 
concerned, nor by the Parliament without a two-thirds vote of 
each House, the approval of the President and the concurrence 
of a two-thirds majority of the Provincial Assembly concerned. 
Thus, by requiring for the change of any district or districts 
the concurrence of the President, the Parliament, and the 
Provincial Assembly, and the vote of a two-thirds majority of 
all the members in the national and provincial legislature, no 
party can manipulate the electoral districts to its exclusive 
advantage, the parties most immediately concerned are given 
the light of consent to any such change or changes and con- 
sequently the protection of their interests, and thus the danger 
of unscrupulous manipulation of electoral districts is reduced 
to a minimum. 

The election within each district can be done either by 
direct election with universal suffrage, or by an indirect 
election through an electoral college of the district composed of 

For Districts in the prdvinoes see Ghina Year Book, 1921-2, p. 4 ff. 
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village elders, guild heads, and representatives of other 
commercial and educational institutions, accredited before a 
certain designated date. The choice of the two methods of 
election can be left to the Provincial Assembly, or, prior to its 
institution, or, in its absence, to the Governor, as the provincial 
Assembly or the Governor will be the most competent body to 
judge whether the districts within its or his jurisdiction can 
perform the task of election better by one way or the other. 
It is suggested, however, that, for the present conditions of 
China, for reasons observed in preceding discussions, the 
practice of using village elders, guild heads, and representatives 
of other commercial and educational institutions should be 
adopted first, and continued to be used until such time, and 
provided, the Provincial Assembly should declare for the 
practice of universal suffrage. The electorate for the National 
Convention, if universal suffrage be adopted, should be the 
same as that for the election of the House of Representatives 
or Provincial Assemblies, with the same qualifications, systems,' 
and safeguards. It is suggested that the election, as far as 
possible, should be held on the same day throughout the country, 
preferably Sunday or a holiday. 

The ratio of representation for each district should be the 
same as that for the Provincial Assembly, so that each district 
elects the same number of delegates as it sends to the Provincial 
Assembly. As we have seen, it should be one for any district 
with less than a quarter of a million of people, and another for 
every additional quarter of a million of population, and prior 
to the adoption of a census, the Governor with the approval 
of the President should use best available statistics and 
determine the approximate population of each district. 

Adopting, nevertheless, this ratio of representation, it is 
appreheiided that there being approximately two thousand 
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districts in China, the total number of delegates from till of them 
v'ill aggregate several thousands and thus the National 
Convention will become entirely unwieldy, if not well-nigh 
unworkable.^ It is, therefore, |)roj)osed that the delegates, 
elected by the districts in each province should assemble in the 
capital of the province and reelect among themselves a number 
of delegates for the National Convention equal to the sum of 
the Representatives » and Elective Senators each province is 
entitled to the national parliament. 

This reelection among the delegates not only reduces the 
number of delegates to the National Convention to a workable 
and wieldy aggregate, totaling probably between five and sis 
hundred, but also satisfies the requirement of representation in 
proportion with the population and also with the province, 
inasmuch as, it will be recalled, under our plan, the House of 
Representatives is to be represented on the basis of one 
representative for each million of population in a province, and 
I/he Senate, partly elected and partly appointed, is to be 
composed of five Senators elected by a special senatorial 
electoral college of each province/ This apportionment of 
delegates has the example of the United States of America, 
whose constitution apportions presidential electors to each state 
equivalent to the total number of Representatives and Senators 
each state is entitled to send to Congress, the only difference 
being that the American electors meet in each state, whereas 
the Chinese delegates, under our plan, are to meet in the 
national capital, and that the former are restricted to the func- 
tion of casting the ballot for presidential election, while the 
latter have to perfoim the functions, not only of easting votes 

3. See China Year Book, 1921-1922, Districts of All Provinces with 
Popnlarion, p. 4 ff. 

4, Bee chapter on Legislature: Its Structure and Composition, 
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for presidential election, but also for the adoption of the con- 
stitution and amendments thereof, the decivsion regarding the 
removal of the chief executive in case of impeachment, and, 
j*i they wish, the legislation of measures of national concern. 

The territories of China, such as Mongolia, Tibet, and 
others, should be entitled to the same number of delegates as 
til© total number of elective representation they have in the 
national parliament and should be elected in the same way as 
their delegates to the national legislature are elected or as 
terjitorial legislature, if provided, should decide. 

Having observed the basis of representation and composi- 
tion of the National Convention, we come to its organization 
and procedure. It is best that the National Convention should 
not be required to elect any officers of themselves, as, coming 
from the different parts of the country, and meeting for the 
first time, they may not be prepared to designate theii? 
recognized leaders, and that the presiding chairman should be 
furnished. It is consequently suggested that the President of the 
Senate, the Vice President of the Republic, and, in his absence, 
the President pro tempore of the Senate, should preside over the 
National Convention, excepting during the trial of the President 
on impeachment, when, as we have proposed, the Chief Justice 
of the Supreme Court of China should preside. This mode of 
obtaining a presiding officer has again the jirecedent and 
example of the United States of Ameidca, where the President 
of the Senate opens the ballots before both Houses, cast by the 
presidential electors at each state, and the Chief Justice of 
the Supreme Court presides over the trial of the President 
in the Senate. The presiding officer should have no right to 
vote, excepting to cast a deciding vote in case of a tie. 

" With the provision of a ready-made presiding chairman, 
and as the work of such a huge body of delegates must be done 




I^ATiOlSTAL CONVENTION 349 

by committee system and in accordance with .rules, it is essential 
that the presiding chairman should not be given the sole power 
of appointing committees and making rules, for otherwise he 
may develop to be a despotic Czar of the Convention, as once 
the American Speaker of the House of Representatives was, 
but that the task of appointing committees and making rules 
should be intrusted to a Steering Committee on Rules and 
Committees, composed of delegates from each provincial delega- 
tion elected thereby. The Steering Committee should elect its 
own chairman* Thus, the administration and control of the 
National Convention wall fall on the selected and recognized 
leaders of each provincial delegation, probably the ablest man 
of each delegation and leader of the controlling X3arty in each 
province, and the real leadership of the entire convention will 
fall into the hand of the chairman of this important committee, 
who, by the proposed method of selection, will most probably, 
if not inevitably, be the leader of the majority party in control 
*of the provincial delegations and of the National Convention* 
This method of organization and procedure throws the control 
and responsibility to the party able to secure a majority of the 
provincial delegations and also of the National Convention, 
which is essential to a proper functioning of the assembly, if it 
is to achieve the ends for which it is brought into being.® 

The procedure, privileges, and compensations should be just 
like those of the House of Representatives. One half of the 
members should constitute the quorum for business, and a 
majority vote cast should be sufficient for any measure, unless 
otherwise provided in the constitution or law. The regular 
session, as we have observed, should not last longer than three 

0 . For the power of the Speaker of the House of Kepresentativcs 
and the Committees, Consult Kimhall, the National Government of the 
United States, chapters xii apd xxix; Congress at Work, p. 308 et. seq* 


BEMoOBACt m dHMA ' 

months, the President to convoke it by a mandate designating 
the date. The special session for the trial of the President 
should, however, be called by the Chief Justice of the Supreme 
Court by a public notice, in which case another election of the 
National Convention should be required, which practically 
serves the same purpose as an appeal or referendum to the 
electorate on the issue of the removal of the chief executive. 

Despite the elaborate organization and procedure as we have 
outlined above, it is, nevertheless, hoped that political parties 
will so soon develop and grow into gigantic proportions, and 
people become so soon educated and experienced in constitu- 
tional practices, that the National Convention becomes a mere 
body of registration and record, whereas the electorate, through 
the agency of political parties, decides all the fundamental 
questions of state, the election of the President, the adoption of 
Constitution and its amendments, the trial or removal of the chief 
executive, and other national and fundamental issues. In fact, 
the hope can be expressed that the earlier this transformation 
comes, the better is the prospect of the advent of a true regime 
of constitutional democracy, as the change will mark the direct 
rule of the electorate in fundamental questions of sovereignty. 

It remains now for us to consider the constitution of the 
committee on the Permanent Constitution, when the National 
Convention should meet for the supreme task of framing and 
adopting the Permanent Constitution. It is proposed that this 
important committee should be constituted in the same way as 
the Committee on Rules and Committees, or the Steering 
Committee, that is, one delegate from each provincial delegation 
elected thereby. 

In addition, however, in order to obtain the necessary 
Qo5peration and representation of the main branches of govern- 
ment and the military governors of the provinces, in whose 
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hands substantial powers of the government are being held, it 
is proposed that they should be given due representation on 
th^ Consititution Drafting Committee, although they should 
constitute only the minority of the committee, so that the 
power of decision can still lie with the popular representatives 
of the people. Accordingly, it is proposed that the executive 
should appoint or delegate five representatives, the legislature 
five, the judiciary three, and the military governors, by a 
conclave or election, five. These special delegates, either of 
appointees or of the authorities themselves entitled to the 
participation, should not only be members of the committee, 
but also of the National Convention for the particular purpose 
of framing and adopting the Permanent Constitution, with the 
same right to vote and to be voted as the other delegates. 
It is, however, understood that they are to be present only for 
the framing, adoption, and amendment of the constitution, 
and not to be there for the election of the President or 
other functions. 

Thus, the proposed committee will consist of twenty-two 
delegates popularly elected by the provincial delegations and 
eighteen special delegates appointed by the main branches of 
the government and the governors of the provinces. The 
committee should choose its own chairman. 

The Permanent Constitution, as formulated by this 
committee, should be submitted to the National Convention 
for adoption and ratification. This is in line with the American 
historic precedent in that the constitution drafted by the 
Philadelphia Convention of 1787 was submitted to the several 
state conventions for ratification and adoption. With our plan, 
instead of submitting the constitutional draft to the provincial 
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conventions at tlieir respective provincial seats, which generally 
will take a much longer time and arduous campaign for 
rectification, the constitutional draft is submitted to the National 
Convention assembled, so that the process of ratification can be 
made as expeditious and simj)le as feasible. 

In view of the greater time required for the consideration 
of the Permanent Constitution than probably for other tasks, 
it is suggested that for the framing and adoption of the National 
Convention, the sessions should be extended to a longer period 
than three months and that they can be divided into at least 
two sessions, one for the formation of the Constitution Drafting 
Committee and the other for the discussion and ratification of 
the constitution, so as to give the committee sufficient time to 
draft the constitution in the interim. 

Concluding our discussion and task, and as a summary in 
a concrete manner of the problems dealt with in all preceding 
pages, it is but fitting and proper that a draft of the Permanent 
Constitution should be formulated in accordance with the 
conclusions reached and systems advocated, which is herewith 
presented in the closing chapter 
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A PERMANENT CONSTITUTION FOR CHINA 
Preamble 

We the people of China, in order ro perpetuate union, 
establish justice, insure donaestic tranquillity, provide for 
common defense, promote general welfare, secure blessings of 
liberty and democracy to ourselves and our prosperity, do 
ordain and establish this Constitution for the Republic of 
China. 

I. General Provisions 

Art. 1. The union of the Republic of China shall be 
indivisible and indissoluble. 

Art. 2. The National Territory of the Republic of China 
shall be in accordance with the dominion hitherto existing. 
No change in National Dominion or its parts can be made save 
im accordance with law. 

Art. 3. The sovereignty of the Republic of China shall 
originate from the people. 

II. Citizens— Rights ANT) Duties 

Art. 4. Those persons of Chinese nationality in accordance 
with law shall be citizens of the Republic of China. 

Art. 5. All citizens are equal before the law. 

Art. 6. No citizen of the Republic of China shall be 
deprived of life, liberty, and property without due process of 
law, or denied therein the equal protection of law. 

Art. 7. No citizen shall be arrested, detained, imprisoned, 
tried, or punished except in accordance with law. 

There shall be the writ of habeas corpus/ Whoever is 
detained in custody shall be entitled, on application, to its 
immediate benefit. 
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- Tile privilege of the writ of habeas corpus shall not be 
suspended, unless when in case of rebellion, insurrection, or 
invasion public safety requires it, in either of which events the 
same may be suspended by the Parliament, or by the President, 
or by the Governor with the approval of the President. 

No citizen shall be deprived of his right of judicial trial in 
accordance with law. 

Art. 8. No ex post facto law or bill of attainder shall be 
enacted. 

Art. 9. Citizens shall have freedom of religion within 
limits not prejudicial to peace and order and not antagonistic 
to their duties as citizens. 

No law shall be made respecting an establishment of 
religion or prohibiting the free exercise thereof ; the free exercise 
and enjoyment of religious profession and worship without 
discrimination or preference shall forever be allowed; and no 
political or religious test other than an oath to support the 
Constitution and laws of the Republic of China shall be required 
as a qualification to any office or public trust. 

Art. 10. Citizens shall have, within the limits of law, the 
liberty of speech, writing, publication, public meeting, and 
association. 

Art. 11. Citizens shall have the right to petition the 
government for redress of grievance. 

Art. 12. Citizens shall have the right, in accordance with 
law, to keep and bear arms. 

Art. 13. Citizens shall have the liberty of abode and 
removal within the limits of law. Their habitations shall not, 
without their consent, be quartered with armed forces, entered, 
or searched, except in accordance with law. 

Art. 14. Citizens shall enjoy the privacy of correspondence 
except in case prescribed by law. 

Art. 15. No slavery shall exist in China ; nor involuntary 
servitude, except as punishment for crime whereof the party 
shall have been duly convicted. 

Art. 16. No citizens shall be imprisoned for debt, except 
in accordance with law* 
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Art, 17. Citizens shall enjoy the security of property. 
Private property shall not be taken or damaged for public use 
except upon payment of just compensation ascertained in the 
manner provided by law. 

Art. 18. Citizens shall have all the rights accorded by 
law, which shall not be abridged^ or deprived, except in 
accordance with law. 

Art. 19. Citizens shall enjoy all forms of freedom aside 
from those heretofore mentioned, provided they are not 
contrary to the Constitution and law. 

Art. 20. Citizens shall perform the obligation of paying 
taxes in accordance with law. 

Art. 21, Citizens shall perform the obligation of military 
service in accordance with law. 

Art. 22. Citizens shall be obligated to receive education 
in accordance v/ith law. 

Art. 23. Citizens shall perform all other obligations as 
may be imposed by law. 

Art. 24. The rights and duties of citizens may be 
regulated or modified by law for the promotion of public 
weMare, for the maintenance of public order, or in time of 
emergency or war. 

HI. Paeliambht 

Art. 25. The legislative powers of the Republic of China 
shall be vested in the Parliament, which shall consist of a 
Senate, and a House of Representatives. 

The Parliament may, by law, delegate to the President, 
the Judiciary, or the Province, the exercise of any of its powers, 
but any action taken thereunder by the aforesaid authorities 
may be repealed by the Parliament. 

House of Bepresentatives 

Art. 26, The House of Representatives shall be composed 
of members elected by the voj-ers of difierent localities. 
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The number of members of the House of Representatives 
shall be proportioned to the population of each province. One 
representative shall be elected for each million of population. 
Until a complete census is taken, the number of representatives^ 
from each province shall be as follows : 


Chihli . . . 

37 

Fengtien . . 

13 

Kirin . . . 

8 

Heilungkiang . 

8 

Kiangsu . 

32 

Anhwei . . . 

22 

Kiangsi . . . 

28 

Chekiang , . 

30 

Fukien . . . 

19 

Hupeh . . . 

21 

Hunan . , . 

22 

Shantung . . 

27 

Honan . . . 

26 

Shansi . . . 

22 

Shensi . . . 

17 

Kansu . . , 

11 

Sinkiang . . 

8 

Szechwan . . 

28 

Kwangtung . 

24 

Kwangsi . . 

15 

Yunnan . . 

18 

Kweichow . . 

10 


Mongolia, Chinghai, and Tibet shall be represented in the 
House of Representatives as follows : 


Mongolia 

Tibet 


22 

8 


Chinghai 




Art. 27. Any Chinese male citizen of twenty -one years of 
age or upwards who at the time the list of electors is made up 
is a resident in the electoral district and possesses the educa- 
tional qualification of a graduate of an elementary or higher 
school, or an education equivalent thereto, shall be eligible to 
vote for the members of the House of Representatives. 

Art. 28. Any Chinese male citizen who has attained the 
age of twenty-five years and possesses the qualifications 
of a voter shall be eligible for election to the House of 
Repiesentatives. 

Art. 29. The members of the House of Representatives 
shall serve for a term of three years, and .be eligible for 
reelection. 


1. Based on the old organization and electoral law of the National 
Assembly, Angust 12, 3912. All the figures are reduced by one fifth, as 
the original is based on one Representative for 800,000 population, while 
our, present ratio is one for each imllion.— China Year Book, 1914, p. 465. 
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Art. 30. Subject to the regulation of the Parliament, the 
electoral districts ill each, province, and the mode and system 
of election within each district, shall be determined by the 
Provincial Assembly, or, prior to its institution, or in its 
absence, by the Provincial Governor. 

Art. 31. When vacancies occur in the House of Repre- 
sentatives from any Province, the executive authority thereof 
shall appoint substitutes, or issue writs of election to fill such 
vacancies. 

Art. 32. The House of Representatives shall choose their 
speaker and other officers; and shall have the sole power 
of impeachment. 

Senate 

Art. 33. The Senate shall be eomiiosed of Senators 
from each Province chosen in the manner provided herein, and 
such other Senators as the President may appoint also in 
accordance with the provisions herein stipulated, but the 
number of appointive Senators shall not exceed that of the 
elective. 

* Art. 34. The Senators of the Provinces shall be elected 
by a majority vote and by scrutin de liste by an electoral 
college meeting at the capital of the Province and* composed of : 

(1) The members of the House of Representatives 
of the Province. 

(2) The members of the Provincial Assembly. 

(3) The members of all the Municij)al Councils 
within the Province. 

(4) The delegates elected, one by each village, from 
among the voters of the village. 

Prior to the institution of any of these bodies, or in 
absence of any of them, the other bodies in existence shall 
constitute the electoral college and proceed with the election. 

Art. 35. If vacancies happen for any cause in the list of 
elective Senators, the executive authority of the Province 
concerned shall make temporary appointments until such time 
when an election can be held. 
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Art. 36. The Senators appointed by the President shall 
come from the following categories of citizens : 

(1) Members in the House of Representatives after 
having served in three legislatures, or after eight 
years of service. 

(2) Ministers of State after three years of service, 

(3) Ambassadors, or ministers, or envoj?'S extraordi- 
nary, after five years of service. 

(4) Justices of the Supreme Court or highest 
Administrative Court after five years of service. 

(5) Generals and Admirals of Army and Navy after 
five years of service. 

(6) Provincial Governors after five years of service. 

( 7 ) Citizens of high fame and recognized standing in 
science, literature, education, industry, com- 
merce, finance, law, and other arts and walks 
of life. 

(8) Citizens who bj?- other services or eminent merit 
have brought distinction and honor to the state, 
or benefited humanity by valuable contributions. 

(9) Citizens who, for five jesns or more, have paid 
' direct property, business, or income taxes to the 

amount of half a million or more. 

The Ex-Presidents of the Republic may become ex-officio 
members of the ^Senate without the appointment of the 
President. 

Art. 37, Any citizen wffio has attained the age of thirty 
or more, and possesses all the qualifications of a voter shall be 
eligible for election or appointment to Senate. 

Art. 38. The Senators, elected or appointed, shall hold 
office for six years, and be ehgible for reelection or re- 
appointment. 

Art. 39. Immediately after they shall be assembled in 
consequence of the first election, they shall be divided as 
equally as may be into three classes. The seats of .the Senators 
of the first class shall be vacated at the expiration of the 
second year, of the second class at the expiration of the fourth 
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year, and of tfie third class at the exj)iration of the sixth year, 
so that one third may be cliosen every second year. The 
appointive Senators shall be similarly divided into three classes, 
each retiring every second year. 

Art. 40. The Vice-President of the Republic of China 
shall be President of the Senate, but shall have no vote, unless 
they be equally divided. 

The Senate shall choose their other officers, and also a 
President pro tempore, in the absence of the Vice-President, or 
when he shall exercise the office of President of the Republic of 
China. 

Art. 41. The time, place, and manner of holding elections 
for Senators and Representatives shall be prescribed by the 
Provincial Assembly, or, prior to its institution, or, in its 
absence, by the Governor, but the Parliament may at any time 
by law make or alter such regulations. 

Art. 42. The Parliament shall assemble at least once every 
year, and such meeting shall be on the first day of August, 
unless they shall by law appoint a different day. But the 
President may, at any time, call a special session of the Parlia- 
ment, and it shall be his duty to call a special session, if he is 
requested so to do by a majority of the members of each house. 
Failure upon the part of the President to call such special 
session when so requested shall be ground for impeachment. 

Privileges 

Art. 43. Each House shall be the judge of the elections, 
returns, and qualifications of its members. 

Art. 44. Each House shall determine its own proceedings, 
punish a member for disorderly conduct, expel a member with 
the concurrence of two thirds of all the members, and compel 
the attendance of absent members. 

Art. 45. Each House shall keep a journal of its 
proceedings, and from time to time publish the same, excepting 
such parts as may in their judgment require secrecy ; and the 
yeas and nays of the members of either House on any question 
shall, at the desire of one fifth of those present, be entered on 
the journal. 
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Art. 46. Neither House, during the session of the 
Paiiiameiit, shall, without the consent of the other, adjourn 
iiiore than three days, nor to any other place than that in 
which the two Houses shall be sitting. 

Art. 47. The Senators and Representatives shall receive a 
compensation for their services, to be determined by law. and 
paid out of the National Treasury. 

Art. 48. They shall in all cases, save treason, felony, and 
breach of peace, and except with the permission of the House 
concerned, be privileged from arrest during their attendance at 
the session of their respective Houses, and in going to and 
returning from the same, and for any speech or debate in either 
House, they shall not be questioned in any other place. 

Art. 49. No Senator or Representative shall, during the 
time for which he was elected, be appointed to any civil office, 
which shall have been created, or the emoluments whereof shall 
have been increased during such time ; and no person holding 
any office shall be a member of either House without first 
resigning from the office. 

In no case shall one person oe a member of both Houses 
simultaneously. 

Proceedings 

Art. 50 A majority of the members of each House shall 
constitute a quorum to do business^ unless otherwise provided 
by law. 

Art. 51. Any subject discussed shall be decided by a 
majority vote of the members present, unless otherwise provided 
in this Constitution or by law. 

Art. 52. The session of both Houses shall be held in 
public, except on request of the President or decision of the 
Houses, when secret sessions may be held. 

Art. 53. The members of either House may require full 
publicity and report of all official acts, request the ministers 
and other officials in writing for facts and information, conduct 
investigation into official conduct and public administration, 
unless the President shall direct to the contrary for reasons of 
state* ^ 
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Art. 54. The President of the Republic may be impeached 
for any cause provided in this Constitution. An impeachment 

be brought against the President only upon a three-fourths 
vote of all the members of the House of Representatives. The 
National Convention as herein provided shall have the sole 
power to try the impeachment of the President. Conviction 
requires a two-thirds vote of all members of the National 
Convention. 

Art. 55. All civil officers other than the President may 
be impeached for any cause provided in this constitution or by 
law. An impeachment may be brought against any of them 
upon a two-thii*ds vote of all the members of the House of 
Representatives. The impeachment so brought shall be tried 
by the same House, but conviction requires a three-fourths vote 
of all the members of the House of Representatives. 

Art. 56. Judgment in case of conviction on impeachment 
shall not extend further than removal from office and 
disqualification to hold any office under the Republic, but the 
party convicted shall be liable to trial and punishment in 
accordance with the provisions of law. 

Art. 57, Every bill which shall have passed the Parlia- 
ment in accordance with the provisions of this Constitution 
shall, before it becomes a law, be presented to the President of 
the Republic; if he approve, he shall sign it, but if not, he 
shall return it with his objections, to that House in which it 
shall have originated, who shall enter the objections at large on 
their journal and proceed to reconsider it. If, after such 
reconsideration, two thirds of all the members of that house 
shall agree to pass the bill, it shall be sent together with the 
objection to the other house by which it shall likewise be 
reconsidered and if approved by two thirds of all the members 
of that House shall become a law. But in all such cases the 
votes of both Houses shall be determined by the yeas and nays, 
and the names of the persons voting for and against the MU 
shall be entered on the journal of each house respectively. If 
any bill shall not be returned by the President within ten days 
after it shall have been presented to him, the same shall be a 
law, in like manner as if he had signed it, unless the Parliament 
by their adjournment prevent its return, in which case it shall 
not be a law. 
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Every order, resolution, or vote, which lias received the 
coiicniTence of the Parliament in accordance with the provisions 
stipulated herein (except on a question of adjournment and 
except as otherwise provided in this Constitution), shall be 
presented to the President of the Republic, and before the same 
shall take effect, shall be approved by him, or, being disapproved 
by him, shall be repassed by two thirds of the Senate and 
House of Representatives according to the rules and limitations 
in the case of a bill. 

Art. 58. All money bills shall originate in the House of 
Representatives . 

A bill passed by the House of Representatives and certified 
by the speaker thereof to be a money bill shall, unless the said 
House direct to the contrary, become an act or law, on the 
approval of the President in accordance with the provisions of 
the Constitution, although the Senate may not have consented 
to the bill within one month after it shall have been sent to 
that House. 

Any bill other than a money bill shall require the con- 
currence of both the House of Representatives and the Senate. 

In case of conflict or disagreement, the two Houses shall 
meet in a joint session, and the majority vote of the menjbers 
present should decide the question, or the committees of both 
Houses shall meet in joint conference for adjustment, 

IV. Phesident 

x\rt. 59. The executive power shall be vested in the 
President of the Republic. He shall hold his office during the 
term of six years, and, together with the Vice President, chosen 
for the same term, be elected by the National Convention as 
provided in this Constitution. 

Art. 60. No person except a native-born citizen, or a 
citizen of the Republic of China at the time of the adoption of 
this Constitution shall be eligible to the office of the President 
of the Republic. Nor shall any person be eligible to the office 
of the President of the Republic, who shall not at the time of 
his election have attained the age of thirty-five years, and who 
sii^Il not have been ten years a resident at any time of his life 
the Republic of China. The Vice President of the 
i^Public shall possess the same .qualifications 
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Art, 61*. In case of the removal of the President from 
office, or of his death, resignation, or inability to discharge the 
powers and duties of the said office, the same shall devolve on 
the Vice President, and the Parliament may by law provide 
for the case of removal, death, resignation, or inability, of both 
the President and the Vice President, declaring what officers shall 
then act as President, and such officer shall act accordingly, 
until the disability be removed, or a President shall be 
elected. 

Art. 62. The President of the Republic shall, at stated 
times, receive for his services a compensation which shall neither 
be increased nor diminished during the period for which he shall 
have been elected, and he shall not receive within that period 
any other emolument from the nation. 

Art. 63. The President of the Republic shall, during his 
term of office, be exempted from the process of all courts except 
that of impeachment. After the expiration of his term of 
office, he shall be subject to the process of the courts for any 
illegal acts which he may have committed while President in 
such manner and to such extent as may be provided by law. 

^ Art. 64. Before he enters on the execution of his office, 
he shall take the following oath or affirmation : 

‘‘I do solemnly swear (or affirm) that I will faithfully 
execute the office of President of the Republic of China, and 
will, to the best of my ability, preserve, protect and defend the 
Constitution of the Republic of China.’^ 

President's Powers 

Art. 65. The President shall be the head of the ad- 
ministration. He shall establish the administrative system of 
the Republic. He shall have power to appoint all officers of 
the Republic including the Governors of Provinces, excepting 
otherwise provided in the Constitution, and may delegate the 
appointment of inferior officers to the heads of executive 
departments, to the Governors of Provinces, to the courts of 
law, and to other aiipropriate authorities, and the Parliament 
may by law prescribe the qualifications which officers, not heads 
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of eseciitiYe departments, nor Governors of tlie Provinces, must 
possess ill order to be eligible to appointment. Tlie President 
may remove or suspend all officers, excepting those otherwise 
provided in this Constitution, and he may delegate his pow'er 
of removal of inferior officers to the heads of the executive 
departments, the Governors of the Provinces, the courts of law, 
and other appropriate authorities, but the Parliament may by 
lAw prescribe that ail officers of the Republic, except the heads 
of executive departments, shall, before they may be removed 
from office, be given a copy of any charge which may be made 
against them, and be given an opportunity to be heard in their 
own defense. 

Art. 66, The President shall be the Commander in Chief 
of the army and navy and all other armed forces of the 
Republic of China. He shall establish their organization and 
system. 

Art. 67. The President may declare any part of the 
nation to be in a state of siege. In case the Parliament is in 
session, he shall lay the declaration within ten days before the 
Parliament for approval ; in case the Parliament is not in session, 
he may call a special session, and lay the declaration before it 
within ten days; but if the Parliament deem the declaration 
unnecessary, he shall revoke the proclamation. In case of the 
issue of such a declaration, the territory to wffiich such 
proclamation applies shall be under martial law until such time 
as the President shall declare such territory to be no longer in 
a state of siege, but no death penalty, or imprisonment for a 
period of longer than three months, or fine for a sum greater 
than five hundred dollars, shall be imposed without the regular 
tidal of civil and criminal courts in accordance with law^ 

Art. 68. The President may, with the coiiciuTence of 
two thirds of ail the members of each House or two tliirds of 
all the members of both Houses in joint session, declare v/ar ; 
but in case of defense against foreign invasion, Lie shall take 
immediate measures to j)rotect the nation or an^;^ of its j)arts 
and may request the recognition of the Parliament after- the 
commencement of hostilities. 

Art. 69. The President shall have power, by and with the 
and consent of both Houses of the Parliament, to make 
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treaties, provided a majority of the members present of either 
House, or of both Houses in joint session concur ; he shall have 
the charge of the foreign relations of the nation, and receive 
ambassadors and other public ministers. 

Art. 70. The President shall have the power to grant 
reprieves and pardons for offenses against the Republic, except 
in cases of impeachment. 

Art. 71. It shall be the duty of the President to see that 
the Constitution and laws are faithfully executed. To this end 
he may prescribe ordinances and regulations not inconsistent 
with law, w'hich shall have the force of law. All such 
ordinances and regulations shall be laid before the Parliament 
within ten days after their issue ; in case the Parliament is not 
in session, such ordinances or regulations shall be laid before 
the Parliament within ten days after the Parliament next 
assembles. The Parliament may at any time repeal such 
ordinances and regulations, and such repeal shall be valid 
without the approval of the President. 

Failure on the part of the President to lay before the 
Parliament, in accordance with the provisions of this article, 
an;^ ordinance or regulation which he may prescribe, shall be 
ground for impeachment. 

Art. 72. The President shall from time to time give the 
Parliament information of the state of the Republic, and shall 
recommend to their consideration such measures, in the form 
of bills or otherwise, as he shall deem expedient. 

Such officers of the government as may be designated in 
writing by the President for the purpose shall have the right 
to introduce bills into either House of Parliament, and to 
participate in the debates thereon, but it shall not be lawful for 
them to vote thereon, unless they are members of such House. 

The President shall have power to adjourn the Parliament, 
to such time as he shall think proper, in case the two Houses 
disagree as to the time of adjournment. 

Art. 73. The President may prorogue or dissolve either 
or both Houses of the Parliament. But the prorogation or 
dissolution shall not be applied more than once in a term of 
the House of Representatives, nor affect the Senators appointed 
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by the President. He should call a new election within two 
months after the dissolution, and summon the new House or 
Houses within four months. Failure to do so will mean the 
reassembling of the dissolved House or Houses without his 
summons and will be a ground for impeachment. 

Art. 74, The President, . Vice-President, and all civil 
officers of the Republic of China shall be removed from office 
for impeachment and conviction of treason, bribery, or other 
high crimes and misdemeanors. 

V. JXTBICIABY 

Art, 75, The judicial power of the Republic of China 
shall be vested in such courts as the Parliament may from time 
to time ordain and establish. 

Art. 76, The judges of the courts shall hold their offices 
during good behavior; shall, at stated times, receive for their 
services a compensation which shall be prescribed by law, and 
which shall not be diminished during their continuance in 
office ; and shall not be transferred to other offices without 
their consent. ‘ 

Art. 77. The Parliament may provide for the removal of 
judges in the case of misbehavior, and may define misbehavior 
on the part of judges, and may provide a method by which it 
may be determined whether a judge has been guilty of mis- 
behavior, but such method shall among other thmgs provide, that 
every judge, against whom removal proceedings are instituted, 
shall be given a copy of any charges made against him, and an 
opportunity to be heard in his defense. 

Art. 78. The jurisdiction of the courts of the Republic, 
whether original or appellate, shall be determined by law. 

VI. Finakce akd Bubgetary Procebuee 

Art. 79. The imposition of new taxes or the modification 
of the rates shall be determined by law. 

All administrative fees or other revenues having the 
nature of compensation shall not fail within the purview of 
the aforesaid provision. 
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Art. 80. Tlie raising of national loans and the contract- 
ing of other liabilities to the charge of the National Treasury, 
except those already sanctioned, shall require the consent of 
the Parliament. 

Art. 81. The taxes levied at present shall, in so far as 
they are not modified by new laws, be collected accordingly. 

Art. 82. The expenditures and incomes of the nation 
require the consent of the Parliament by means of an annual 
budget. 

Art. 83. The President shall prepare the estimates of 
expenses and incomes, and each year not later than fifteen days 
after the opening of the session submit to the Parliament the 
annual budget for the ensuing fiscal year, classified in such a 
manner as may be provided by law. 

In case of emergency or great public need, the President 
may thereafter present to the Parliament supplementary 
estimates for its action. 

In case of special provisions, the President may fix in 
advance in the budget the period over which the appropriations 
are to be spread and may provide for the successive appropria- 
tions continuing over the period. 

In order to provide for a safe margin for underestimates 
or for items left out of the budget, contingent or reserve funds 
may be provided. Sums spent thereunder shall be submitted 
to the House of Representatives at the next session for approval. 

Art. 84. Any and all expenditures exceeding the ap- 
propriations set forth, or not provided for, in the budget, 
shall require the subsequent approbation of the House of 
Representatives. 

Art. 85. The budget shall be first laid before the House 
of Representatives. 

, Art. 86. Neither the Senate nor the House of Repre- 
sentatives shall initiate or pass any vote, resolution, or bill, for 
the appropriation of any public fund to any purpose that has 
not been first recommended by the President; nor shall the 
Senate or the House of Representatives increase the amount 
recommended by the PresidenJ}. 
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Art, 87. No foreign loans shall be contraeted without 
the sanction of two thirds of the House of Representatives. 
No foreign loans using -as securities any provincial revenues or 
assets shall be authorized without the concurrence of two 
thirds of the Provincial Assembly of the Province or Provinces 
whose assets or revenues are aflfected. 

Art, 88. Unless approved by the President, the Parlia- 
ment shall have no right to abolish or curtail any of the 
following items : 

(1) Items necessitated by the observance of treaties. 

(2) Items sanctioned by law. 

(3) Items relating to the legal obligations of the 
government. 

Art. 89. In case the Parliament, before the expiration of 
the current fiscal year, votes the budget as submitted by the 
President of the RepubliOj the President is authorized, 
during the ensuing fiscal year, to draw money from the Treasury 
for the purposes and in the amounts provided for in said budget. 
In case the Parliament fails to vote, when the ensuing fiscal year 
begins, the budget as submitted by the President of the 
Republic, the President may, during this period, follow the 
budget for the preceding year by limiting its expenditures* to 
one twelfth of the total amount for each month : or, in case the 
Parliament fails to vote any item in the budget as submitted 
by the President of the Republic, or makes a reduction in any 
item wliich is not accepted and approved by the President 
of the Republic, w^hen the ensuing fiscal year begins, the 
appropriation for such item in the budget of the preceding year 
shall be the provision for such item. 

Art. 90. The drawing of money from the Treasury by the 
President of the Republic when not authorized by law or by 
this Gonstitiition, excepting otherwise provided in this Constitu- 
tion or by law, shall be ground for impeachment. 

Art. 91. In case of defensive war against foreign invasion, 
or suppression of internal rebellion, or provision against 
extraordinary emergency or calamity, in absence of the 
Parliament in session, or w^hen it is impossible to sum.mon its 
assembling, the President may undertake any financial measures 
for the emergency, but he should request the recognition 
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thereof by the Mouse of Representatives within ten days after 
thenomiiieiicement of the next session of the Parliament. 

Art. 92. There shall be a Comptroller General who shall 
pass /and coiiiitersigii all orders on the National Treasury , in 
CGiiseqiieiice of the budget, or lawq or in accordance with the 
provisions of this constitution. He shall be appointed by the 
President with the concurrence of the House of Representatives. - 
He shall hold office during good behavior ; his, remuneration at 
stated times sliaii not be diminished ; nor shall he be transferred 
to other office without his consent. He shall be removed and 
punished in accordance with law\ 

Art. 93. There shall be an Auditing Department which 
shall audit all the accounts of expenditures and receipts of the 
government. The auditors shall be appointed the President 
with the concuiTence of the House of Representatives. They 
shall hold office during good behavior ; their remunerations at 
stated times shall not be diminished; nor shall they be 
transferred to other offices without their consent. They shall 
be removed or punished in accordance with, law. 

The organization of the Auditing Department and the 
qualifications of the auditors shall be determined ,by law. 

Art. 94. The President shall annually within . , . days 
after the opening of the session of the Parliament submit to 
the Parliament a detailed statement of the receipts and 
expenditures of the last completed fiscal year. Such statement 
shall be classified in such manner as may be provided by law. 
The failure of the President to submit such statement, at 
the time provided therein, and in the manner provided by law, 
shall be ground for impeachment. 

Art. 95. The Comptroller General and the Chief Auditor 
may attend sittings of the Parliament and report on the finance 
and accounts of the government with explanatory statements 
and recommendations. 

<‘| VII. National. Cootektiok 

Art. 90. The National Convention as lierein provided shall 
have the power to elect the President and the Vice President 
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of the Republic, try the impeachment of the President, and 
amend this Constitution, in accordance with the stipulations of 
this Constitution. 

Art. 97. When in session, the National Convention shall 
have all the legislative powers of the Parliament. 

Art. 98. All powers not herein granted to the Parliament, 
or to the President, or to the Judiciary, shall be vested in the 
National Convention, and, in its absence, in the Parliament. 

Art. 99. Each administrative district (hsien) as it exists 
at the adoption of this Constitution shall elect a delegate or 
delegates equal in number to its representation in the Provincial 
Assembly, in the same manner and system of election as herein 
provided for the election of the Provincial Assembly. 

The delegates of the districts in each province so elected 
shall assemble in the capital of the province respectively and 
choose from among themselves a number of delegates to the 
National Convention equal to the total number of the elective 
Senators and the Representatives each province is entitled to. 

Mongolia, Tibet, Chinghai, and other territories shall be 
entitled to the same number of delegates to the National 
Convention as the total number of elective representatives they 
respectively have in the Parliament. 

Art. 100. Six months at leasfe. before the expiration of 
his term, the President of the Republic shall fix the date for 
the election of delegates in all districts and another date not 
more than one month later for the election of delegates to the 
National Convention at the provincial capital by the successful 
delegates from the districts. 

Art. 101. Three months prior to the expiration of the 
term of the President the delegates to the National Convention 
shall assemble in the national capital, or elsewhere as the 
National Convention may otherwise choose. 

Art, 102. The President of the Senate shall be the Pre 
siding Chairman of the National Convention, and, in his absence, 
the President pro tempore of the Senate. 

During the trial of the President of the Republic on 
impeachment, the Chief Justice of the Supreme Court shall 
preside over the National Convention, and shall fix the. dates 
of the elections and summon the convocation of the National 
Convent!®. 
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The Presiding Chairman shall not have the right to vote 
bnt, in case of tie, have the right to cast a deciding vote. 

Art. 103. There shall be a Committee on Pules and 
Committees chosen one each by the delegates as a body of each 
province. The committee so elected shall choose its own 
chairman. They shall have the j>ower to make rules and 
appoint committees. 

Art. 104. The procedure, the privileges, and the compensa- 
tions of the National Convention shall be the same as those 
of the House of Eepresentatives, unless the National Convention 
shall choose otherwise, but the regular session of the National 
Convention shall not be longer than three months, unless the 
National Convention shall otherwise by a three-fourths vote of 
all the members choose to extend it, but in no case shall the 
extended session last longer than another three months. 

Art, 105, The person who shall receive a two-thirds vote 
of those present of the National Convention shall at once be 
declared, by the Presiding Chaiiman, the President of the 
Republic. The President of the Republic shall be eligible for 
reelection. 

In case no candidate receives the requisite two-thirds, 
after the second balloting, the two highest candidates shall be 
put to vote, ' and the one receiving the majority of the votes 
cast shall be declared elected. 

Art. 106. The Vice President shall be elected in the 
same manner immediately after the election of the President. 

Art. 107. The Australian secret ballot system shall be 
applied in any voting in the National Convention. 

VIII. The Provinces 

Art. 108. In each province there shall be a Goveimor 
appointed by the President of the Republic, who shall hold 
office for the same term as the President. 

Art. 109. He shall be the chief executive officer of the 
Province, represent the President in the Province, and be 
privileged to receive additional delegation of powers from the 
President from time to time 
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Art; 110. Tlie President shall appoint a Deputy Governor 
to execute the office and functions of the Governor during his 
' absence, illness, or other inability. 

Art. 111. In each Province there shall be an Executive 
Council, whose members shall head the executive departments 
of the provincial government respectively, be appointed by the 
President upon the recommendation of the Governor, hold office 
for the same period as the Governor and of whom the Governor 
shall be the Chairman. 

Art. 112. Subject to the provisions of this Constitution, 
all powers, authorities, and functions which at the adoption of 
this Constitution are in any of the Provinces vested in or 
exercised by the Governor, shall after such adoption be vested 
in the Governor, so far as such powers, authorities, and functions 
relate to matters in respect of which the Provincial Assembly 
is competent to make ordinances. 

Art. 113. In regard to all matters in respect of which no 
powers are delegated to the Provincial Assembly, the Governor 
may act on behalf of the President of the Republic when 
required to do so. 

Art. 114. There shall be a Provincial Comptroller and 
Auditor who shall pass and countersign all orders on tlxe 
Provincial Treasury for . payments, in consequence of the 
provincial budget or ordinance, and audit all the accounts of 
the Province and local districts. He shall be appointed by the 
President of the Republic witli the approval of the Provincial 
Assembly and shall hold office during good behavior ; his 
salaries at stated times shall not be reduced, nor shall ho be 
transferred to other office without his consent. He shall be 
removed and punished in accordance with the ordinance of the 
Provincial Assembly. 

Provincial Assembly 

Art. 115- There shall be a Provincial Assembly in each 
province. 

Each administrative district (hsien) as it exists at the 
adoption of this Constitution shall elect one representative, 
provided a district with. m.ore than a quarter of a million of 
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population shall be entitled to additional representation at the 
ratio of one for every additional quarter of a million ot 
population. 

Prior to the adoption of a census, the Governor, with the 
approval of the President, shall determine the approximate 
population of each administrative district. 

Art. 116. The administrative district shall not be changed 
by the Provincial Assembly without a two-thirds vote of its 
members, the approval of the President, and a two-thirds vote 
of all the members of each House of the Parliament, nor by the 
President without the concurrence of two-thirds of all the 
members of each House of the Parliament, and two-thirds vote 
of alt the members of the Provincial Assembly concerned, nor 
by the Parliament without a two-thirds vote of each House, 
the approval of the President, and the concurrence of a two- 
thirds majority of all the members of the Provincial Assembly 
concerned. 

Art. 117. The manner and system of election within each 
province shall be decided by the Provincial Assembly, but 
prior to the institution of the latter or in its absence, the 
Governor shall determine the same. 

’ Art. 118. Any person qualified to vote for the election of 
the members of the Provincial Assembly shall be qualified to 
be a member of such assembly. 

The members of the Provincial Assembly shall be elected 
by the persons qualified to vote for the election of the members 
of the House of Representatives. 

Art. 119. The election shall take place at such times as 
the Governor shall by proclamation direct, and the provision 
of all laws regulating the election of the members of the 
House of .Representatives shall, mutatis mutandis, apply to 
such elections. 

Art. 120. No member of the Provincial Assembly shall 
simultaneously be member of either House of the Parliament. 

Art. 121. The Provincial Assembly shall have the same 
term as the House of Representatives. 

Art, 122. The Governor of each province shall by 
proclamation fix such times for holding the sessions of the 
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Provincial Assembly as he may think fit : provided that there 
shall be a session of every Provincial Assembly once at least 
every year. 

Art. 123. The Provincial Assembly shall elect from among 
its members a chairman, and may make rules for the conduct 
of its proceedings. Such rules shall be transmitted by the 
Governor to the President, but shall have full force and effect 
unless and until the President shall express Ms disapproval 
thereof in writing addressed to the Governor, 

Art. 124. The members of the Provincial Assembly should 
enjoy the same privileges as those of the Parliament as provided 
in Articles 43, 44, 45, and 48. 

Powers of the Provincial Assembly 

Art. 125. Subject to the provisions of this Constitution 
and the approval of the President of the Republic, the 
Provincial Assembly may make ordinances in relation to matters 
coming within the following classes of subjects : 

(1) Taxation within the province in order to raise 
revenue for provincial purposes ; 

(2) The raising of domestic loans on the sole credit 
of the province with the consent of the President 
of the Republic and in accordance with regula- 
tions to be framed by Parliament ; 

(3) Education in accordance with the regulations 
passed by the Parliament ; 

(4) Public works and improvements of the Province, 
other than railways, harbors, and such works as 
extend beyond the limits of the province, subject 
to the power of the Parliament to declare any 
work a national work ; 

(5) Public health, hospitals, charitable institutions : 

(6) Agriculture,, labor, industry, commerce within 
the province to the extent and subject to the 
regulations to be defined by the Parliament ; 

(7) Public properties belonging to the Province ; 

(g) Local government in accordance with law; 
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(9) The imposition of punishment by fine, penalty, 
or imprisonment for enforcing any law or any 
ordinance of the Province made in relation to 
any matter coming within any of the classes 
enumerated in this article ; 

(10) Police subject to the regulations of the Parlia- 
ment or of the President ; 

(11) Generally all matters which, in the opinion of 
the President of the Republic, are of a merely 
local or private nature in the Province ; 

(12) All other subjects in respect of which the Parlia- 
ment shall by any law delegate the power of 
making ordinances to the Provincial Assembly. 

Art, 126. Any ordinance made by the Provincial Assembly 
shall have effect in and for the Province as long and as far only 
as it is not repugnant to this Constitution or to any Act of the 
Parliament. 

Art. 127. A Provincial Assembly may recommend to the 
Parliament the passing of any law relating to any matter in 
respect of which such assembly is not competent to make 
ordinances. 

Art. 12S. When a proposed ordinance has been passed 
by a Provincial Assembly, before it takes effect, it shall be 
presented to the Governor for approval. If he disapproves, he 
shall return the proposed ordinance with reasons of objections 
to the Provincial Assembly. The Provincial Assembly can 
reenact the |)roposed ordinance by a vote of two thirds of all 
the members of the Assembly, whereupon the ordinance shall 
be deemed to have been passed. 

Art. 129. In either case, if the Governor approves the 
proposed oidinance, or, if he disapproves the proposed 
ordinance, and it is reenacted by the Provincial Assembly by a 
two-thirds vote as aforesaid, it shall be presented by the 
Governor to the President of the Republic for his assent. The 
President shall declaip within one month from the presentation 
to him of the proposed oixlinance that he assents thereto, or 
that he withholds assent, or that he reserves the proposed 
ordinance for further consideration. A proposed ordinance so 
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reserved shall not have any force unless and until within one 
year from the day on which it was presented to the President 
he makes known by proclamation that it has received 
his assent. 

Art. 130. All ordinances may at any time be repealed by 
the Parliament. 

Art. 131. An ordinance assented to by the President of 
the Republic and promulgated by the Governor shall, subject 
to the provisions of this Constitution^ and the acts of the 
Parliament, have the force of law within the Province. 

Art. 132. All iDowers and functions lawfully exercised at 
the adoption of this Constitution by any duly constituted local 
authority shall be and remain in force until modified or with- 
drawn by authority of law. 

The Governor and the Provincial Assembly 

Art. 133. The Governor and any other members of the 
Executive Council shall have the power to introduce any 
measures and to take part in the proceedings of the Provincial 
Assembly, but shall not have the right to vote^, unless they*" 
be members of the Provincial Assembly. 

Art. 134. The Governor shall have the power to prorogue 
or dissolve the Provincial Assembly, but shall not exercise the 
power of dissolution more than once in a term of the Provincial 
Assembly, and, in case of dissolution, he shall summon and 
convene a new Provincial Assembly within two months after 
the date of dissolution. 

Art. 135. The Governor shall prepare the annual provincial 
budget and submit it to the Provincial Assembly. No member 
of* the Provincial Assembly shall initiate any measure relating 
to expenditures or incomes, unless first recommended by the 
Governor ; nor shall the Provincial Assembly increase any item 
recommended by the Governor. If the annual budget or any 
item thereof is not passed, when the ensuing fiscal year 
eommences, the Governor shall follow the budget or any 
COTresponding item of the preceding year and limit the amount 
to one tweMth the total sum. 


A PERMANENT CONSTITUTION POP CHINA 


S77 


Art. 136. No money shall be issued from the Provincial 
Treasury except in accordance with such appropriation and 
under warrants signed by the Governor and countersigned by 
the Provincial Comptroller and Auditor: provided that, until 
the appointment of the Comptroller and Auditor and the 
expiration of one month after the first meeting of the Provincial 
Assembly, the Governor may expend such moneys as may be 
necessary for the services of the province. 

Art. 137. No taxes shall be levied, nor loans raised, unless 
approved by the Provincial Assembly and in accordance with the 
provisions of this Constitution and the Acts of the Parliament. 

Art. 138. The Governor shall submit an annual report of 
provincial accounts after auditing to the Provincial Assembly. 

Art. 139. The Provincial Assembly shall have the power 
to impeach the Governor by a three-fourths vote of all its 
members, and any other members of the Executive Council or 
any of the administrative officers of the Province by a two- 
thirds vote of all its members. Thereupon the Governor or 
Sinj other members of the Executive Council shall resign, or the 
Provincial Assembly be dissolved. 

Art. 140. The Provincial Assembly shall have the power 
* to conduct public investigation into official conduct and 
provincial administration, or any matter for which powers have 
been delegated thereto, .to ask the Governor and other members 
of the Executive Council and other provincial authorities in 
writing for facts and information, and to require publicity and 
reports of all administrative acts, unless the Governor shall 
direct to the contra-ry for public reasons. 

IX. New Peo VINCES and Terbitokies 

Art. 141. The Parliament may alter the boundaries of 
any province, divide a province into two or more provinces, or 
form a new^' province out of provinces within the union, on the 
petition of the Provincial Assembly of every province whose 
boundaries are affected thereby. 

Art. 142. The Parliament may admit into the union of 
the Pepublic of China any new province on such conditions 
and terms as it may choose to prescribe. 
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X. Amendment 

Art. 143. Amendments to this Constitution may be 
proposed by the President of the Republic with the concurrence 
of two thirds of either House or of both Houses in joint session, 
or by two thirds of either House or of both Houses in joint 
session with the approval of the President of the Republic, and 
shall be passed by two thirds of all the members of the National 
Convention as herein provided. 

Art. 144. All laws and regulations in force at the adoption 
of this Constitution shall remain in force until modified or 
repealed by authority of law. 
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CONSTITUTIONAL DOCUMENTS UNDEPv MANCHU 

regime 

The Phincifles oe the Constitution 
Sovereignty of the Emperor 

1. Tlie TacliiBg Dynasty shall rule over the Taohiiig Empire 
forever and ever, and be honored through all ages. 

2. The Emperor’s person is sacred and inviolable. 

3. The Emperor alone has power to make laws, and to decide 
what matters shall be placed before Parliament for di scnssion . 

4. The Emperor shall convoke, inauguarate, open and 
close, prorogue and suspend Parliament. 

0 , The Emperor alone has power to appoint all officials, to 
fix their salaries, and to promote or dismiss them. 

G. The Emperor is Commander in Chief of the Army and 
Navy, and makes laws and regulations for both forces. 

7. The Emperor declares war, makes peace, concludes 
^ treaties, appoints Ministers abroad, and receives foreign 

Ministers in China. 

8. At any time, if circumstances require it, he can issue 
Edicts restricting the liberty of his subjects. 

9. The Emperor confers all ranks and distinctions, and issues 
Edicts of amnesty. 

10. The Emperor has sole power to exercise the law, and to 
establish Courts and appoint judges; his Edicts may 
supplement laws from time to time. 

11. The Emperor has power to issue ordinances within the 
limit of the law. 

12. In time of emergency, when Parliament is not in session, 
the Emperor may issue Edicts for the purpose of carrying 
on the Government, and for raising the necessary funds ; 
these measures must, however, be submitted to Parlia- 
ment when it next assembles. 


2. China Year Book, 1912, pp. 359-361. 
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13. The expenses of the Royal Houseliold shall be fixed by 
the Emperor, and obtained direct from the Treasury; 
Pai’liament may not interfere therewith. 

14. The Emperor has sole control over Imperial Ceremonies, 
whether he conducts them in person or deputes Imperial 
Clansmen or specially appointed officials to do so; Parlia- 
ment cannot interfere. 

The Duties and Privileges of Subjects 

1. Any subject having the necessary qualifications prescribed 
by law is eligible for civil and military appointments, and 
for membership of Parliament. 

2. Subjects are free to make speeches, write and publish 
books or newspapers, and meet and form societies, within 

' the limits of the law. 

3. Subjects cannot be imprisoned or imnished except ac- 
cording to law. 

4. Subjects charged with infractions of the law have the 
right of trial by competent judges. 

5. Only Courts properly established, according to law, are 
eomiietent to deal with cases. 

6. Subjects’ property and residences cannot be interfered 
with without due legal reason. 

7. Subjects are bound by law to pay taxes and perform 
military service. 

8. Unless and until the present taxation is altered, subjects 
are bound to pay the taxes at present in force. 

9. Subjects are bound to obey the laws of the nation. 

Principles of Parliamentary Law 

1. Parliament has the power to propose legislation, but not 
the power to legislate. 

2. Measures adopted by Parliament have not the force of 
law, and are not to be carried out, until they have received 
Imperial sanction. 

3. Parliament can only deliberate upon matters affecting the 
whole nation ; matters affecting a single province are not 
within its scope. 
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4. Regiikr expenditure, authorized by the Emperor, and 
expenditure already fixed by law, shall not be abolished 
or reduced except in consultation with the Government. 

5. Parliament may assist in compiling the Empire’s Budget. 

6. If any administrative Minister do anything contrary to 
law. Parliament may denounce him to the Throne. The 
power of dealing with such Ministers is in the hands of 
the Emperor, and Parliament may not interfere with his 
sovereignty. 

7. Matters discussed in Parliament must be passed by both 
Houses before they can be memorialized to the Throne for 
its sanction, 

8. When the Upper House has any matter to memorialize 
the Throne, it shall do so through its President. 

9. Members of Parliament may not use disrespectful language 
concerning the Court, or abuse other j)ersons. Breaches 
of this rule will be punished. 

10. During the sessions of Parliament the President has power 
to maintain order in the House, and can order anyone 
committing a breach of Parliamentary rules to desist from 
speaking, or to retire from the House. 

11. Any member of Parliament found by the President to be 
unqualified or unfit for membership, may be struck ofi the 
roll, 

12. Political societies formed by gentry and scholars in the 
provinces are allowed, but they shall not collect money or 
indulge in other improper practices, or interfere with 
local affairs. 

Princi'ples of Elections 

1. All elections for Parliament shall be supervised by the 
local authorities. 

2. Persons unfitted for the franchise shall not be permitted 
to vote. ( Such persons are described as those who have 
been imprisoned, are engaged in a disreputable calling, have 
embezzled money, are opium smokers, are mentally afflicted, 
come from impure family, or are unable to read and w^rite.) 
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3. At the date of the election sf)eeial officers will be appointed 

by the Governor to supervise it, especially the opening of 
the ballot-box. , . ' 

4. Anyone committing a breach of election regulations shall 
be punished by special penalties, such as fine or 
imprisonment. 

5. All elections shall be by vote, and the candidate receiving 
the largest number of votes is elected. 

6. Residence in the neighborhood for at least a year is 
necessary to obtain the right to vote. 

The Nine Years’ Program of Constitutional 
Preparation- 

The main outlines of the nine years’ program of preparation 
for constitutional government were as follows ; 

First Ymr— 1908-9 

(а) Organization of Provincial Assemblies. 

(б) Issue of Local Administrative regulations. 

(c) Issue of census regulations. 

(d) Issue of regulations for financial reform. 

(e) Establishment of a Bureau for the reform of the Manciiu 
system, particularly as regards the treatment of Bannermen, 
and the fusion of Manchu and Chinese. 

(/) Preparation of elementary lesson-books for teaching read- 
ing. 

(g) Preparation of books for general reading. 

{h) Revision of the Penal Code. 

(i) Drafting of Civil, Commercial and Criminal Laws, 

Second Year — 1909-10 

{a) Inauguration of Provincial Assemblies. 

(6) Issue of Pvegulations for the National Assembly. 

(c) Elections for same. 

(d) Organization of Local Administrative Councilso 

(e) Taking of census of the whole Empire, 

(/) Investigation of Provincial Budgets. 

(g) Reform of Metropolitan Official sj^stem, 

^ . % China Year Book, 1912, pp. 361--363, 
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(h) Drafting of Civil Service Examination regulations, and of 
regulations for official salaries. 

(i) Issue of regulations for Judicial Courts. 

(j) Organization of Judicial Courts. 

(Jc) Drafting of new Criminal Laws. 

(?) Organization of Elementary Schools. 

(m) Inauguration of modern constabulary system. 

Third Year — 1910-11 

(а) Inauguration of the National Assembly. 

(б) Local administrative system to be extended to townships. 

(c) Report by Viceroys and Governors on census in the 
provinces, 

(d) Consideration of Provincial Budgets. 

(e) Drafting of local tax regulations. 

(/) Endeavor to carry out Provincial Budgets. 

(g) Reorganization of Provincial Official system. 

(h) Issue of regulations for Civil Service Examinations. 

(i) Establishment in all Capitals and Treaty Ports of J udicial 
Courts (Shenpan ting). 

(j) Issue of new Criminal Laws. 

Extension of Primary Education. 

(?) Organization of Police in hsiens. 

Four Tear — 1911-12 

{a) Organization of system for auditing Government Accounts. 
(6) Investigation of the Budget for the Empire. 

(c) Issue of Government tax regulations. 

\d) Enforcement of Civil Service and Official Salaries 
regulations. 

(c) Establishment of Judicial Courts in Fus. 

(/) Organization of Elementary Schools in all townships. 

{g) Organization of Rural Police. . 

(h) Consideration of the revised Commercial, Civiland Criminai 
Laws. 

{%) Extension of Local Government system to townships. 

{j) Investigation of the census. 

Fiflh Year— 1912-13 

(a) Local Government system to be carried out this year. 

Issue of new Metropolitan and Provincial Official systems. 
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(c) Judicial Courts in all cities, towns and townships must 
be in working order this year. 

(ci) Extension of Elementary Education. 

(e) Extension of Police system. 

Sixth Year— 1913-M 

{a) Endeavor to carry out Budget for the whole Empire 

[b) Organization of Judicial Courts to deal with political matters' 

(c) Complete organization of all Judicial Courts in the provinces 
{d) Inauguration of Village Courts. 

(e) Enforcement of new Criminal Laws. 

if) Issue of Civil and Commercial Laws. 

forces shall be established this year in all towns and 
Villages, 

Seventh Year— 1914-15 

(a) Strict adherence to the Imperial Budget. 

(o) One per cent of the population should be able to read and 
write in this year. 

Eighth Year— 1915-16 

(a) Budget for Imperial Household. 

(b) Abolition of all distinction between Manchu and Chinese 

(c) Organization of a Statistical Department. 

( ) Enforcement of new Civil and Commercial Laws. 

(e) Organization of Police throughout the Empire to be 
completed. 

(/) Two per cent of the population should be able to read and 
WTite in this period. 

Ninth Year — 1916-17 

(a) Issue of Constitutional Laws. 

(b) Issue of Imperial House Laws. 

(c) Issue of Parliamentary Laws. 

(d) Issue of regulations for the election of an Upper and a 
Lower House. 

(e) Election for the Upper and Lower Houses. 

(/) Pteparation of Budget for the following year for discussion 
in Parliament. 

/?\ of a Privy Council, and of Advisory Ministers. 

{A) hive per cent of the population should be able to read, 
tod write iji this period* 
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Revised Program oe Constitutional Prefarations*'^ 

The shortening of the period of preparation for parlia- 
mentary government necessitated a revision of the program 
of reform, and the following program was, therefore, substituted 
for that originally sanctioned : 

Fourth Ytoff — 1911-12 (Third Year of H, M, Hsuan Tnngf 

(a) Establishment of a Cabinet. 

(b) Formation of a Privy Council. 

(c) Promulgation of the new official system. 

(d) Issue of lav/s and regulations to be obeyed bj^ officials. 

(e) Inauguration of a system of CTOvernment bookkeeping. 
(/) Issue of rules and regulations relating to likiri and taxes. 

(g) Investigation of expenditure of Imperial E^ouseliold, 

(h) Establishment of judicial courts in towns and cities. 

(i) Issue of a system of audit. 

(j) Promulgation of civil, commercial, and criminal laws. 

(k) Issue of rules of procedure for the trial of civil and criminal 
cases.. 

(l) Publication of a census system. 

(nf) Preparation of census statistics. 

Fifth Year— 1912-13 

(а) Promulgation of Constitutional Laws. 

(б) Issue of Imperial House Laws. 

(c) Issue of Parliamentary Laws. 

{d) Issue of election regulations for both Houses. 

(e) Elections for both Houses. 

(/) Introduction of the Budget system. 

(g) Establishment of an Audit Office. 

(h) Enforcement of all new laws. 

(i) Opening of courts of justice throughoiit the Empire. 

Sixth . Year — 1913-14 . 

(a) Members of Parliament summoned to Peking. 

(b) Edict relating to same. 

(c) Oldening of Parliament. . 


3. China Year Book, 1912, p. 376. 
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The Nineteen Articles* 

1. Tlie Ta-cMng Dynasty shall reign forever. 

2 . The person of the Emperor shall be inviolable. 

3. The power of the Emperor shall be limited by a Consti- 
tution. 

4. The order of. the succession shall be. prescribed in the 
Constitution. 

5. The Constitution shall be drawn up and adopted by the 
Tze-cheng-yuan and promulgated by the Emperor. 

6. The power of amending the Constitution belongs to 
Parliament. 

7. The members of the Upper House shall be elected by the 
people from among those particularly eligible for the 
position. 

8. Parliament shall elect and the Emperor shall appoint the 
Premier, who w'ill recommend the other members of the 
Cabinet, these also being appointed by the Emperor. The 
ImjDerial Princes shall be ineligible as Premier, Cabinet 
Ministers, or administrative heads of provinces. 

9. If the Premier, on being impeached by Parliament, does 
not dissolve Parliament, he must resign, but one Cabinet 
shall not be allowed to dissolve Parliament more than once. 

10. The Emperor shall assume direct control of the Army 
and Navy, but when that power is used with regard to 
internal affairs he must observe special conditions to be 
decided by Parliament, otherwise he is prohibited from 
exercising such power. 

11. Imperial decrees cannot be made to replace the law except 
in the event of immediate necessity, in which case decrees 
in the nature of a law may be issued in accordance with 
special conditions, but only when they are in connection 
with the execution of a law or what has by law been 

12. International treaties shall not be concluded without the 
consent of Parliament, but the conclusion of peace or a 

4. 'Ohina Year Book, 1912, pp. xxiii; xxiv. 
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declaration of war may be made by the Emperor if 
Parliament is not sitting, the approval of Parliament to 
be obtained afterwards. 

13. Ordinances in connection with the Administration shall 
be settled by Acts of Parliament. 

14. In case the Budget fails to receive the approval of 
Parliament, the Government cannot act upon the previous 
year’s Budget, nor may items of expenditure not provided 
for in the Budget be appended to it. Further, the Govern- 
ment shall not be allowed to adopt extraordinary financial 
measures outside the Budget. 

15. Parliament shall fix the expenses of the Imperial House- 
hold and any increase or decrease therein. 

16. Regulations in connection with the Imperial Family must 
not conflict with the Constitution. 

17. The two Houses shall establish the machinery of an 
administrative Court. 

18. The Emperor shall promulgate the decisions of Parliament, 

19. The Tzechengyuan shall act upon Articles 8, 9, 10, 12, I3» 
14, 15, and 18 until the opening of Parliament. 

Edicts of Abdication 

I 

We (the Emperor) have respectfully received the following 
Imperial Edict from Her Imperial Majesty the Empress 
Dowager Lung Yu : 

As a consequence of the uprising of the Republican Army, 
to which the difi'erent provinces immediately responded, the 
Empire seethed like a boiling caldron and the people were 
plunged into utter misery. Yuan Shih-kai was, therefore, 
especially commanded some time ago to dispatch commissioners 
to confer with the representatives of the Republican Army on 
the general situation and to discuss matters pertaining to the 
convening of a National Assembly for the decision of the 
suitable mode of settlement has been discovered. Separated as 
the South and the North are by great distances, the unwilling- 
ness of either side to yield to the other can result only in the 
continued interruption of trade and the prolongation of 
hostilities, for, so long as the form of government is undecided, 
the Nation can have no peace. It is now evident that the 
hearts of the majority of the people are in favor of a republican 
form of government : the provinces of the South were the first 


to egpotise the caxi^, and the generals of the North haYei since 
pledged their support. , Prom the preferenee of the people’s 
hearts, the Will of Heaven can be discerned. How could we 
then bear to oppose the mil of the millions for the glory of one 
Family ! Therefore, observing the tendencies of the age on 
the one hand and studying the opinions of the people on the 
other, We and His Majesty the Emperor hereby vest the 
sovereignty in the people and decide in favor of a republican 
form of constitutional government. Thus we would gratify on 
the one hand the desires of the whole nation who, tired of 
anarchy, are desirous of peace, and on the other hand would 
follow in the footstep of the Ancient kSageSj who regarded the 
Throne as the sacred trust of the Nation. 

Now Yuan Shih-kai was elected by the Tucheng-yuan to 
be the Premier, During this period of transference of govern- 
ment from the bid to the new, there should be some means of 
uniting the South and the North. Let Yuan Shih-kai organize 
with full powers a provisional republican government and 
confer with the Republican Army as to the methods of union, 
thus assuring peace to the people and tranquillity to the 
Empire, and forming the one Great Republic of China by the 
union, as heretofore, of the five peoples, namely, Manchus, 
Chinese, Mongols, Mohammedans, and Tibetans together with 
their territory in its integrity. We and His Majesty the 
Emperor, thus enabled to live in retirement, free from respon- 
sibilities and cares, and passing the time in ease and comfort, 
shall enjoy without interruption the courteous treatment of the 
Nation and see with Our own eyes the consummation of an 
illustrious government. Is not this highly advisable ? 

Bearing the Imperial Seal and Signed by Yuan Shih-kai, 
the Premier; 

Hoo Wei-teh, Acting Minister of Foreign Affairs ; 

Chao Ping-chun, Minister of the Interior; 

Tan Hsueh-heng, Acting Minister of the Navy ; 

Hsi Yen, Acting Minister of Agriculture, Works, and 
Commerce ; 

Liang Shih-yi, Acting Minister of Communications ; 

Ta Shou, Acting Minister of the Dependencies. 

25th day of the 12tli moon of the 3rd year of Hsuan 
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II 

We liave respectfally received the following Imperial Edict 
from Her Imperial Majesty the Empress Dowager Lung Yu : 

On account of the perilous situation of the State and the 
intense sufferings of the people, We some time ago commanded 
the Cabinet to negotiate with the Republican Army the terms 
for the courteous treatment of the Imperial House, with a view 
to a peaceful settlement. According to the memorial now 
submitted to Us by the Cabinet embodying the articles of 
courteous treatment proposed by the Republican Army, thej?’ 
undertake to hold themselves responsible for the perpetual 
offering of sacrifices before the Imperial Ancestral Temples and 
the Imperial Maiisolea and the completion as planned of the 
Mausoleum of His Late Majesty the Emperor Kuang Hsu. His 
Majesty the Emperor is understood to resign only his political 
power, while the Imperial Title is not abolished. There have 
also been concluded eight articles for the courteous treatment 
of the Imperial House, four articles for the favorable treatment 
of Manchus, Mongols, Mohammedans, and Tibetans. We fi.nd 
the terms of perusal to be fairly comprehensive. We hereby 
proclaim to the Imperial Kinsmen and the Manchus^ Mongols, 
Mohammedans, and Tibetans that they should endeavor in the 
future to fuse and remove all racial differences and prejudices 
and maintain law and order with united efforts. It is our 
sincere hope that peace will once more be seen in the country 
and all the people will enjoy happiness under a republican 
government. 

Bearing the Imperial Seal and Signed by Yuan Shih-kai, 
the Premier ; 

Hoo Wei-teh, Acting Minister of Foreign Affairs ; 

Chao Ping-cliun, Minister of the Interior; 

Tan Hsuen-Iieng, Acting Minister of the Navy ; 

Hsi Yen, Acting Minister of Agriculture, Works, and 
Commerce; 

Liang Shih-yi, Acting Minister of Communications ; 

Ta Shou, Acting Minister of the Dependencies. 

25th day of the 12th moon of the 3rd year of Hsuan 
Tung, 
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III 

We have respectfully received the following Ed^ct from 
Imperial Majesty the Empress Dowager Lun? Yu * 

their eliepherf^couIdnS^S™ to hlfref “ “ 

Now th/oewty estahl“iL*i:™ of grCSXsto ST 

“Ter -Swt 
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difficulties and carefully perform tlieir duties. We lierebj’ hold 
it the duty of the senior officials earnestly to advise and warn 
their subordinates not to shirk their responsibilities, in order to 
confoimi with Our original sincere intention to love and to take 
care of Our people. 

Bearing the Imperial Seal and Signed by Yuan Shih-kai, 
the Premier; 

Hoo Wei-teh, Minister of Foreign Affairs; 

Chao Ping-chun, Minister of the Interior; 

Tan Hseuh-Iieng, Acting Minister of the Navy ; 

Hsi Yen, Acting Minister of Agriculture, Works, and 
Commerce; 

Liang Shih-yi, Acting Minister of Communications ; 

Ta Shou, Acting Minister of the Dependencies. 

* 25tli day of the 12th moon of the3rd3:'ear of Hsuan 

Tung. 

Tebms oe Abdication 

N, B. These terms are generally referred to in China as “The Articles 
of Favorable Treatments. 

A. — Concerning the Emperor 

The Ta Ching Emperor having proclaimed a republican 
form of government, the Republic of China will accord the 
following treatment to the Emperor after his resignation and 
retirement. 

Article 1. After abdication the Emperor may retain his 
title and shall receive from the Republic of China the respect 
due to a foreign sovereign. 

Art. 2. After the abdication the Throne ’shall receive 
from the Republic of China an annuity of Tls. 4,000,000 until 
the establishment of a new currency, when the sum shall be 
$4,000,000. 

Art. 3. After the abdication the Emperor shall for the 
present be allowed to reside in the Imperial Palace, but shall 
later' remove to tlie E-lio Park, retaining his bodyguards at the 
same strength as hitherto. 
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Art. 4. After abdication the Emperor shall continue to 
perform the religions ritual at the Imperial Ancestral Temples 
and ilausolea, which shall be j)rotected by guards provided 
Ijv the Republic of China. 

Art. 5. The Mausoleum of the late Emperor not being 
completed, the work shall be carried out according to the 
original |>]ans, and the services in connection with the removal 
of the remains of the late Emperor to the new Maiisoieum 
sliall be carried out as originally arranged, the expense being 
borne by the Republic of China. 

Aj‘t. 6. AH the retinue of the Imperial Househood shall 
be employed as hitherto, but no more eunuchs shall be 
appointed. 

Art. 7. After abdication all the private property of 
the Emperor shall be respected and protected by the Republic* 
of China. 

Alt. 8. The Imperial Guards will be retained without 
change in members or emolument, but they wall be placed under 
the control of tlie Department of War of the Republic of China. 


B, ^Concerning the Im]yerial Clansmen ^ 

Article 1. Princes, Dukes, and other hereditary nobility 
shall retain their titles as hitheito. 

Art. 2. Imperial Clansmen shall enjoy public and private 
rights in the Republic of China on an equality with all other 
citizens. 

Art. 3. The private property of the Imperial Clansmen 
shall be duly protected. 

Art, 4. The Imperial Clansmen shall be exempt from 
military service. 

C . — Concerning Manchus^ Mongols, Mohammedans, and Tibetans 

The Manchus, Mongols, Mohammedans, and Tibetans having 
accepted the Republic, the following terms are accorded to them : 

' Article 1. They shall enjoy full equality with Chinese. 

^ Art. 2. They shall enjoy the full protection of their 
',4^rivate proi->erty. 
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Art. 3. Princes, Dukes, and otlier hereditary nobility 
shall retain tlieir titles as hitherto. 

Art. 4. Impoverished Princes and Dulms shall be pro- 
vided with means of livelihood. 

Art. 5, Provision for the livelihood of the Eight Ban- 
ners shall with all dispatch be made, but until such provision 
has been made the pay of the Eight Banners shall be continued 
as hitherto. 

Art. 6. Restrictions' regarding trade and residence that 
have hitherto been binding on them are abolished, and they 
shall now be allowed to reside and settle in any department 
or district. 

Art. 7, Manchus, Mongols, Mohammedans, and Tibetans 
shall enjoy complete religious freedom. 
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THE PROVISIONAL CONSTITUTION 
I. Geneual Peovisioks 

Article 1. Tlie Republic of Cliina is established by the 
Chinese people. ' 

Art. 2. The sovereignty of the Chinese Republic is vested 
in the whole bodj? of the people. 

Art. 3. The territory of the Chinese Republic consists 
of the tw'enty-two x>rovinces, Inner and Outer Mongolia, Tibet 
and Chinghai (Kokonor). 

Art. 4. The sovereignty of the Chinese Republic is ex- 
ercised l)y tlie National Council, the Provisional President, the 
Ca])inet, and the Judiciary. 

IL Citizens 

Art. 5. Citizens of the Chinese Republic are all ecfual, 
and there shall be no racial class or religious distinctions. 

Art. C. Citizens shall enjoy the following rights : 

(1) No citizens shall be arrested, imprisoned, tried 
or punished except in accordance with law. 

(2) The habitation of any citizen shall not be entered 
or searched except in accordance with law. 

(3) Citizens shall enjoy the right of the security of 
their property and the freedom of trade. 

(4) Citizens shall have the freedom of speech, of 
])ublication, of association. 

(5) Citizens shall have the right of the seerecj^ of 
their letters. 

]€)) Citizens shall have the liberty of residence and 
removal. 

(7} Citizens shall have the freedom of .religion. 
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Art 7. Citizens shall have the right to petition Parlia- 
ment 

Art. 8. Citizens shall have the right of petitioning the 
executive officials. ' 

Art. 9. Citizens shall have the right to institute pro- 
ceedings before the Judiciary, and to receive trial and 
Judgment. 

Art. 10. Citizens shall have the right of suing officials 
in the Administrative Courts for violation of the law or of 
their rights. 

Art. 11. Citizens shall have the right of participating in 
examinations for official posts. 

Art. 12. Citizens shall have the right to vote and of 
standing for election to representative assemblies. 

Art. 13. Citiztns shall have the duty of paying taxes 
according to law. 

Art. 14. Citizens shall have the duty of enlisting as 
soldiers according to law. 

Art. 15. The rights of citizens as provided in the 
present chapter shall be limited or modified by laws, provided 
sucli limitation or modification shall be deemed necessary for 
the promotion of public welfare, for the maintenance of public 
order, or upon other urgent necessity. 

III. The National Council (Ts'an Yt-Yuan) 

Art. 16. The legislative power of the Chinese Republic is 
exercised by the National Council. 

Art. 17. The National Council shall be composed of 
members elected by the several districts as provided in 
Article 18. 

Art. 18, The Provinces, Inner and Outer Mongolia, and 
Tibet shall each elect and depute five members to the National 
Council, and Chiiighai (Kokonor) shall elect one member. 

The electoral districts and methods of election shall be 
decided by the localities concerned. 

During the meeting of the National Council each, member 
shall have one vote, 
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..Art. 19. Tlie National Council shall liaj^^.the, following 

powers: ■- ■" 

( 1 ) To pass all laws. 

(2) To pass the budgets of the Provisional Govern- 
ment. 

(3) To pass measures of taxation, of currency, and 
of weights and measures for the whole country. 

(4) To pass measures for the incurring of public loans 
and to conclude agreements affecting the National 
Treasury. 

(5) To give consent to matters provided in Articles 
34, 35, and 40. 

(6) To reply to inquiries from the Provisional 
Government, 

(7) To receive and consider petitions of citizens. 

(8) To make suggestions to the Government on laws 
or other matters, 

(9) To introduce interpellations to the members of 
the Cabinet and to insist on their being present 
in the Council in making replies thereto. 

(10) To insist on government investigation into any 
alleged bribery and infringement of laws ^ by 
officials. 

(11) To impeach the Provisional President, if he be 
held to have acted as a traitor by a majority 
vote of three fourths of the members present with 
a quorum of more than four fifths of the total 
number of members. 

(12) To impeach any member of the Cabinet, if he be 
held to have failed to perform his official duties 
or to have violated the law by a majority vote 
of two thirds of the members present with a 
quorum of over three fourths of the total number 
of members. 

Art. 20. The National Council may itself convoke, con- 
duct, and adjourn its own meetings. 

Art. 21. The meetings of the National Council shall be 
conducted publicty, but meetings may be held in camera at 
Ike demand of any member of the Cabinet or of a majority vote* 
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Art. 22. Matters passed by the National Coimcil sliall be 
commiiiiicatecl to the Provisional President for promulgation 
and execution. 

Art. 23. , , If the Provisional President should veto matters 
passed, by the National Council, he shall, within ten days after, 
he receives such resolutions, return the same with stated reasons 
to the Council for reconsideration. If the* same matter should 
again be passed by a two-thirds vote of the Council, it shall 
be dealt with in accordance v/ith Article 22. 

Art. 24. The President of the National Council shall be 
elected by open ballot of the voting members, and the one who 
receives more than one half of the total number of the votes 
cast shall be elected. 

Art. 25. Members of the National Council shall not, 
outvside the Council hall, be responsible for their opinions 
expresssecl and votes cast in the Council. 

Art. 26. Ivlembers of the Council shall not be arrested 
without the permission of the President of the Council except 
for flagrant offenses or during internal disturbance or foreign 
invasion. 

, Art. 27. The procedure of the National Council shall be 
decided by its own members. 

Art, 28. The National Council shall be dissolved on the 
day of the convocation of the National Assembly, and its 
powers shall be exercised by the latter. 

IV. The Provisiohal President and Vice President 

Art. 29. The Provisional President and Vice President 
shall be elected by the National Council, by vote of two thirds 
of the members present at a sitting of the Council consisting 
of over three fourths of the total number of members. 

Art. 30. The Provisional President represents the Provi- 
sional Government as the fountain of all executive powers and 
promulgates all laws. 

Act. 31. The Provisional President may issue or cause 
to be issued orders for the execution of laws and of powers 
delegated to him by the law. 
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Art 3^^ The Provisional President shall be the com- 
mander ill chief of the army and navy of the whole of China. 

4rt. 33. The Provisional President shall ordain and 
establish the administrative system and _ official regulations, 
hut he must first submit them to the National Council for its 

approval. 

Art. 34. The Provisional President shall appoint and 
remove civil and military officials, but in Uie appointment o^ 
members of the Cabinet, Ambassadors, and Ministers, he must 
have the concurrence of the National Council. 

4rt 35 The Provisional President shall have power, 
witirthe concurrence of the National Council, to declare war 
and conclude treaties. 

Art. 36. The Provisional President may, in accordance 
with law, declare a state of siege. 


Art. 37. The Provisional President shall, representing the 
whole country, receive Ambassadors and Ministers of foreign 
countries. 


Art. 38. The Provisional President may introduce bills 
into the National Council. 

Art. 39. The Provisional President may confer decorations 
and other insignia of honor. 

Art. 40. The Provisional President may declare general 
amnesty, grant special pardon, commute a punishmmt, and 
restore rights, but in the case of a general amnesty, he must 
have the concurrence of the National Council. 

Art. 41. In case the Provisional President is inapeached 
by the National Council, he shall be tried by a special court 
consisting of nine judges elected among the justices of the 
Supreme Court of the realm. 

Alt. 42. If the Provisional Prpident vacates his office 
for any cause, or is unable to discharge the powei-s and 
Unties of the said office, the Provisional Vice-President shall 
take his place. 
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V. Ministers of State 

Alt. ,43. The Premier ■ and tlie lieads of tlie Government, 
Departments shall be called Ministers. 

.Art. 44. Ministers of state shall assist the Provisional 
President in assuming responsibilities. 

Art. 45. Ministers of State shall countersign all bills' 
introduced by the Provisional President and all laws and orders 
issued by him. 

Art, 46. Ministers of State and their deputies may be 
present and speak in the National Council 

Art. 47. If any Minister' of State is- inipeaclied by the 
Natio,iial Council tlie Provisional Piesident may remove him 
frcm office j but such removal shall be subject to the reconsidera- 
tion of the National Council. 

VI. Courts of Justice 

Art, 48,. The Judiciary shall be composed of judges 
appointed by the Provisional President and the Ministers of 
Justice, 

The organization of the courts and the qualifications of 
judges shall be determined by law. 

Art. 49. The Judiciary shall try civil and criminal cases, 
but cases involving administrative affairs or arising from other 
particular causes shall be dealt with according to special lav/s. 

Art. 50. The triaT of cases in the law courts shall be 
conducted publicly, but those affecting public safety and order 
may be held m camem. 

Art. 51. Judges shall be independent, and shall not be 
subject to the interference of higher officials. 

Art. 52. Judges during their continuance in office shall 
not have their emoluments decreased and shall not be 
transferred to other offices, nor shall they be removed from 
office except when they ave convicted of crimes, or of offenses 
piniishable according to law by removal from office. 

Regulations for the punishment of judges shall be deter- 
mined by law. 
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Art* 53. Witliin ten. months after the promulgation of 
this Provisional C'cnstitution the Provisional President shall 
convene a National Assembly, the organization of which and 
the laws for the election of whose members shall be decided 
by the National Council. 

Art. 54 , The Constitution of the Republic of China shall 
be adopted by the National Assembly, but before the promnlga- 
tion of the Constitution tlie Provisional Constitution shall have 
the same force as the Constitution itself. 

Art. 55 The Piovisional Constitution may he amended 
by the assent of three fourths of the members of the National 
Council present at a quorum of tw^o thirds of the whole 
number; or upon the application of the Provisional President 
by a majority vote of three fourths at a quorum of the Council 
of four fifths of the to^ al number of its members. 

Art. 56. The piesent Provisional Constitution shall take 
effect on the date of its promulgation, and the fundamental 
articles for the organization of the Provisional Government 
shall cease to be effective on the same date. 
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THE CONSTITUTIONAL COMPACT 

The Amended Provisional Constitution of the Republic of China 
Promtdgated on May 1, 1914 

Chapter I. Tee Nation 

Article 1. The Chimg Hua Min Kuo is composed of the 
citizens of Chung Hua. 

Art. 2. The sovereignty of the Chung Hua Min Kuo 
originates in the whole body of tlie citizens. 

Art. 3. The territory of the Chung Hua ilin Kuo 
continues the same as that of the former Empire. 

Chapter II. The Citizens 

• Art, 4. Citizens of the Chung Hua Min Kuo >shall be 
equal before the law, irrespective of race, rank, or religion. 

Art. 5. Citizens shall enjoy the following rights : 

(a) No citizen shall be arrested, imprisoned, tried, or 
punished, except in accordance with statute. 

(b) . The habitation of any citizen shall not be forcibly 

entered into or searched, except in accordance 
with statute. 

(c) Within the limits of the statutes citizens shall 
have the right to own and enjoy property and to 
trade freely. 

(d) Within the limits of the statutes citizens shall 
have the rights of freedom of speech, of writing 
and publication, and of assembly and association. 

(e) Within the limits of the statutes citizens shall 
have the right of secrecy of correspondence. 

( 401 ) 
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{/) Witliiii the limits of the sta.tiites citizens shall 
have the riglit of freedom of abode and of chang- 
ing the same. • 

(fj) Within the limits of the statutes citizens shall 
liave the right of freedom of religious belief, , 

Art. 6. In. accordance with the ' provisions of the statutes 
eitizcnis siiall liave tlie right of petitioning tlie Legislature, 

Art. 7. In accordance with the provisions of the statutes 
Ciitisens shall Iiave the right to institute proceedings in the 
Courts of Law. 

Art. S. In acco,rdaiice with the provisions of the 'statutes 
citizens shall .liave the right of petitioning administrative 
officers and of lodging complaints with the Ping Cheng Yuan. 

Art, 9. In accordance with the provisions of law and 
ordinance citizens shall have the right to attend the examina- 
tions for the appointment of officers and to enter the public 
service. 

Art. 10. In a,.ecordance with the j:)rovisions of the statutes 
c‘itizens sliail Iiowe the right to elect road to be el.ected. 

Art; 11. In accordance with the provisions of the statutes 
citizens are subject to the duty of paying taxes, ' ' ' 

Art. 12, 111 accordance with the provisions of the statutes 

citizens are subject to the duty of jierforming military service. 

■ . Art. 13. The provisions made in this chapter, that are 
not in coiiHicfc with the law, ordinances, and discipline of the 
Army and Navy, shall be apiilicable to persons belonging to 
the said services. 

Chapter III. The . President 

Art. 14. The President is the head of the Nation and 
combines in Iiiniself all the powem of the government. 

Art. IT). The President ..shall .represent the Cluing Hua 
Mill Kuo. 

Art. 10. The President shall be responsible to the whole 
Nation, 

Art. 17. The President shall convoke the Legislature and; 
open, prorogue, and close its sessions. 
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The President, with the concurrence of the Council of 
State, may dissolve the Legislature ; in the case of dissolution 
new; .members irmst be elected and the Legislature convoked 
within six months from the date of dissolution. 

Art. 18. The President ma.y initiate legislation and shall 
lay the estimates before the Legislature. 

Art. 19. For the promotion of public w^elfare, for the 
execution of tlie statutes, or in pursuance of authority granted 
by statute, the President may issue or cause to be issued 
ordinances, but no ordinance shall alter any statute. 

Art, 20. In order to maintain peace and order, or to 
.avert extraordinary calamities, at a time of urgent necessity 
W'hen the Legislature cannot be convoked, the President, with 
the concurrence of the Council of State, ma}^ issue emergency 
.ordinances having the force of h/w ; but such ordinances shall be 
submitted to tlie Legislature for ratification at the beginning of 
its next session. 

Should the said emergency ordinances be rejected by the 
Legislature, they shall, thereafter, be null and void. 

Art. 21. The President shall prescribe and determine the 
organization of all offices and shall issue the regulations fixing 
the duties of officials. 

The President shall appoint and dismiss civil and military 
officers. 

Art. 22, The President shall declare war and conclude 
peace. 

ilrt. 23, The President is the commander in chief of 
the Army and Navy, and leads the land and sea forces of the 
Nation. 

The President shall determine the organization and the 
strength of the Army and Navy. , 

Art. 24. The President shall receive foreign ambassadors 
and ministers. 

Art. 25. The President makes treaties ; but should articles 
therein provide for any change of territory, or increase the burdens 
of the citizens, the conctirrence of the Legislature shall be required, 
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■ Art. 26. The President majj in accordance with the 
jR'OTisions of the statiiteSj declare a state of siege. 

Art. 27. The President may confer titles of nobility, rank, 
orders, and other marks of honor. 

Art. 28. The President may grant general amnesty, 
special pardon, comiiiiitation of piniishment and restoration of 
rights. Ill the case of general amnesty the concurrence of the 
Legislature' shall be required. 

Art. 29. When the President, for any cause, vacates his 
office or is unable to exercise the powers and functions 
connected therewith, the Vice President shall act in his stead. 

Chapter IV. Legislature' 

Art. 30. Statutes shall be enacted by the Legislature 
composed of members elected bj^ the people. 

The organization of the Legislature and the method of the 
election of its members shall be prescribed and determined by 
the Constitutional Compact Conference. 

Art. 31. The competence of the Legislature shall beas- 
follows : 

(1) To discuss and pass bills. 

(2) To discuss and pass the estimates. 

(3) To discuss and pass or approve measures relating 
to the assumption of public debts, and to tlie 
contracting of other liabilities to the charge of 
the National Treasury. 

(4) To reply to inquiries addrc'^scd to it by the 
President. 

(5) To receive petitions from tiie people. 

(6) To initiate legislation. 

(7) To submit to the President suggestions and 
opinions relating to legislation and other matters. 

(8) To raise questions in I'egaixl to adiiiinistratioii 
over uhleh doubts- have arisen and to request 
the President to reply thereon. But the Presi- 
dent may refuse to reply should he deem it 
necessary for the matter to be kej^t in secret, 
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(9) SIioiilcl the President make an attempt against 
the state the Legislature may institute against 
him impeachment proceedings in the Supreme 
Court of Justice, if approved by a 'majority: of 
three fourths or over, of a quorum of four ffiths 
or over, of tiie total number of members of the 
Legislaiiire. 

The exercise of the powers mentioned in 
clauses I' to 8 of this article, and articles 20, 25, 
28, 55, and 57 sha'Il require the concinTence of "a 
majority of the members present in the Legisla- 
ture. 

Art. 32. The annual session of the Legislature shall not 
exceed four months in duration, but may be prolonged should 
tlie President consider it necessary. The President may call 
an extraordinary session during the recess. 

Art. 33. The deliberations of the Legislature shall be 
public, but the members may sit behind closed doors at the 
request of the President, or as a result of the decision of a 
majority of the members present. 

Art. 34. Bills which have passed the Legislature shall be 
'promulgated and enforced by the President. 

But if the President shall disapprove a bill duly passed 
in the Legislature, he may return the bill to the Legislature for 
reconsideration, with a statement of the reasons of his dis- 
approval. Even in ease that the former decision of the 
Legislature be adhered to by a majority of two thirds or over, 
of the members piesent, if the President still maintain that the 
bill would greatly endanger and harm, either the internal 
administration of the state or its foreign relations, or that 
there are great and important obstacles in the way of its 
execution , in such a case the President may, with the concurrence 
of the. Council of State, withhold promulgation. 

Art. 35. The Speaker and the Deputy Speaker of the 
Legisiatuie shall be elected from and among the members by a 
majority of the votes cast. 

Art. 36, Members of the Legislature shall not be held 
responsible, outside of the House, for their speeches, debates, or 
for votes cast inThe House; 
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Art. 37. Except when discovered in the commission of a 
crime, or wiieii involved in crimes connected witli internal or 
exietnal troubles, no member of the Legislature sh'all be arrested 
during tlie session -without the permission of the House. ■ 

Art. 38. The Legislature sl)all prescribe its own rules 
Chapter V. The Administration 

Art. 39. The President is the chief of the Administration 
and shall be assisted by one Secretary of State. 

Art. 40. The affairs of administration shall be separately 
conducted by the Departments of Foreign Affairs, Interior, 
Finance, War and Navy, Justice, Education, Agriculture and 
Commerce, and of Communications. 

Art. 41. The Heads of the Departments shall manage the 
administration of their respective Departments in accordance 
with laws and ordinances. 

Ai't. 42. The Secretary of State, the Heads of the De- 
partments and Special Delegates, representing the President, 
shall be entitled to sit and speak in the Legislature. 

Art. 43. The Secretary of State and the Heads of the 
Departments may be impeached by the Board of Censors and 
judged by the Ping Cheng Yuan should they violate the law. 

Chapter VI. The Courts op Law 

Art. 44. The Courts of Law shall be composed of the 
law officers appointed by the President. 

The organization of the Courts of Law and the qualifica- 
tions of the law officers shall be determined by statute. 

Art. 45. The Courts of Law, in accordance with the 
provisions of the statutes, shall try and judge, independently, 
all civil and criminal cases. But administ rative law proceedings 
and other special law proceedings, shall be tried and judged 
according to the law governing the same. 

Art, 4(1 The procedure of impeacbmerit cases in the 
Supreme Court of Justice, as -provided J'or under clause 9 of 
Article 31, shall be determined separately by statute. 
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Art. 4'/, III tlie Courts of Law trials >shall be conducted 
and judgment shall be rendei'’ed publicly. Wlieiij liou*ever, it 
IS considered that publicity may be prejudicial to peace 'and 
order, or to public morality, secrecy may be observed. 

Art. 48. During his term of office no law officer shall be 
reduced in salary, nor be transferred to another office, nor shall 
he be deprived of his office, except as a consequence of punish- 
ment according to statute, or of disciplinary measures entailing 
dismissal. 

Regulations governing the discipline of law officers shall 
be determined by statute. 

Chapter VII. The Council of State 

Art. 49. The Council of State, when consulted by the 
President, shall deliberate upon important matters of state. 

The organization of the Council of State shall be determined 
by the Constitutional Compact Conference. 

* Chapter VIIL Finance 

Art. 50. The imposition of new taxes and the modifica- 
tion of the rates of the existing taxes shall be made by statute. 
The taxes levied at present shall, unless changed by statute, be 
collected as in the past. 

Art. 51. The annual receipts and expenditures of the 
state shall be dealt with every year in accordance with the 
provisions of the estimates passed by the Legislature. 

Art. 52. In order to meet special requirements there may 
be included in the estimates appropriartlons extending over a 
certain number of years as a Continuing Expenditure Fund. 

Art. 53. In order to supply deficiencies in the estimates, 
or to meet requirements unprovided for in the same, a Reserve 
Fund shall be provided for in the estimates. 

Art. 54, Estimates for the objects of expencliture specified 
below shall not be rejected or reduced, except with the con- 
currence of the President:. ' 4'', 
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(1) Those appertaining to the legal obligations of 
. the state*. 

(2) Such necessary expenditures as may have arisen 
from the provisions of statute* 

(3) Expenditures necessary to carry out treaties; 

(4) Expenditures necessary for the organization of 
the iiroay and Navy. 

Art. 55. In case of international warfare or internal 
disturbance, or in extraordinary circumstances, when the legisla- 
ture cannot be convoked, the President, with the concurrence 
of the Council of State, may make urgent financial appropria- 
tions. But he shall request the Legislature to ratify the same 
at the beginning of its next session. 

Art. 56. If the new estimates have not been acted upon 
the appropriations of the previous year shall continue in force. 
The same procedure shall be observed should the adoption of 
the estimates be delayed after the fiscal year has already begun. 

Art. 57. The final accounts of the receipts and expendi- 
ture of the state shall be audited every year by the Board of 
Audit, and shall be reported by the President to the Legislature 
for approval. 

Art. 58, The organization of the Board of Audit shall be 
determined by the Constitutional Compact Conference. 

CiiAPTEE IX, The Peocedtjre foe Making the 
Constitution 

Art. 50. The Constitution of the Chung Hua Min Kuo 
shall be dnifted by the Constitution Drafting Committee. 

This Coniniittee shall be composed of persons not exceeding 
ten in number elected bj^ the Council of State. 

Art. 60. The Draft of the Constitution of the Chung 
Hua Min Kuo shall be examined and passed by the Council 
of State, 

Art. 61. After the Constitution of the Chung Hua Min 
Kuo has been examined and passed by the Council of State it 
shall be submitted by the President to the National Convention 
for final adoption. 
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The organizatioii of the National Convention shall be 
determined by the Constitutional Compact Cbnfcrence. 

Art. 62. The National Convention siiali be convoked and 
dissoliTed by the President. 

Art. 63. The Constitution of the Chung liua Min Kuo 
shal! be promiiigated by the President. 

Chapter. X. Shpplemen-taey Articles 

Art. 64, Until the Constitution of the Chung Hiia Min 
Kuo comes into force the Constitutional Compact shall have 
the same force a.s the (.bastitutioa. ^ 

Laws, and ordinances in force before the going into, effect 
of the, Gonstitiitlonal Compact, so far as they do not come into 
conflict with the same, shall continue to be valid. 

Art, 65. The Articles proclaimed on the twelfth day of 
the seooad month of the first year of the Min Kuo, regarding 
the favoraljle treatment of the Ta Ching Emperor aker his 
abdication of the Throne, and the special treatment of the Ching 
Imperial Gian, as well as the special treatment of the Manchus, 
Mongols, Mohammedans, and Tibetans shall never be modified. 

The statute on the treatment of the Mongols, which is 
correlated with the foregoing Articles, shall continue to be 
effective unless ckanged by statute. 

Art. 66. On the proposal of a majority of two thirds or 
over of the members of the Legislature, or on the proposal of 
the President, in either case if approved by a majority of three 
fourths or over, of a quorum of four fifths or over, of the total 
number ol: members of the ' Legislature, the President shall 
convoke tlie Coiistitutional Compact Conference to amend the 
Constitiitioiial Compact. . 

Art. 67. Before the Legislature shall have been convoked, 
its powers and functions .- shall be- assumed and discharged .by. 
the Coiuicii o£ State. 

Art. 68. The Constitutional Compact of the Chung Hua 
Mm Kuo shall take effect as from the date of promulgation, on 
which day the Provisional,' Constitution,, proclaimed in the 
eleventh day of the third, month- of the first year of the Min 
Kuo, shall become null and void.- - ' - 
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The Presidential StJCCEssioN 

Pmrmlgated by Yuan Shih-kai on December 29 ~ 1914 

Article 1. A male citizen of the Republic of Chung Hua, 
possessing the rights of citizenship, forty or more years of age, 
and having resided in the Republic for not less than twenty 
years shall be eligible for election as President, 

Art, 2., The Presidential term shall be ten years with 
eligibility for reelection. 

Art. 3. At the time of the Presidential Election the then 
President shall, representing the opmion of the people, carefully 
and reverently nominate (recommend) three persons, with the 
qualifications stated in the first Article, as candidates for 
the Presidential Office. 

The name of these nominated persons shall be written by 
the then President on a gold Chia-ho-plate, sealed with the 
National Seal and placed in a gold box, which shall be placed 
in a stone house in the residence of the President. 

The key of the box shall be kept by the President, while 
the keys to the Stone House shall be kept separately by the 
President, the Chairman of the Tsan Cheng Yuan, and th^ 
Secretary of State. The Stone House may not be opened 
without an order from the President. 

Art, 4. The Presidential Electoral College shall be 
organized with the following members: 

(1) Fifty members elected from the Tsan Cheng Yuan. 

(2) Fifty members elected from the Li Fa Yuan. 

The said meoibers shall be elected by ballot among the 
members themselves. Those who secure the largest number 
of votes shall be elected. The election shall be presided over 
by the Minister of Interior. If it should happen that the 
Li Fa Yuan is in session at the time of the organization of 
the Presidential Electoral College, the fifty members heading 
the roll of the House and then in the Capital, shall be 
automatically made members of the Electoral College. 

Art. 5. The Electoral College sliali be coiivocated by the 
Pr^ident and organized within three days before the election. 
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Art, 6. The House of the Tsan Cheng .Yimii shall be 
ii^.d as a meeting place for the Presidential Electoral College. 
The Chairman of the Tsan Cheng Yuan shall act as the Ciiaimian 
, of the College. 

If the Vice-President is the Cliainnan of the Tsan Cherig 
Yuan or for other reasons, the Chairman of the Li Fa Yuan 
shall act as the chairman. 

Art. 7, On the day of the presidential election the 
President shall respectfully make known to the Presidential 
Electoral College the names of the persons lecommended by 
him as qualified candidates for the presidential office. 

Art. 8. The Electoral College rna}^ vote for the reelection 
of the then President, besides three candidates i:e(3ommended 
by him. 

Art. 9. The single ballot S3^3tem will be adopted for the 
presidential election. There should be an attendance of not 
less than three fourths of the total membership. One who 
receives a two-thirds majority or greater of the total number 
of votes cast shall be elected. If no one secures a two-thirds 
i:ciajority the two persons receiving the largest number of votes 
shall be put to the final vote. 

Art. 10. When the year of election arrives should the 
members of the Tsan Cheng Yuan consider it a political 
necessity, the then President may be reelected for another term 
by a two-thirds majority of the Tsan Cheng Yuan without 
a formal election. The decision shall then be promulgated by 
the President. 

Art. 11. Should the President vacate his post before the 
expiration of his term of office a special Presidential Electoral 
College shall be organized within three days. Before the election 
takes place the Vice-President shall officiate as President 
according to the provisions of Article 29 of the Constitutional 
Compact and if the Vice-President should also vacate his post 
at the same time, or be absent from the capital or for any 
.other reasons be unable ,to take up the office,, the Secretary or 
State shall officiate but he shall not- assume the, duties of clauses 
1 and 2, either as a substitute or a temporary executive. 


412 


MOBEBN DEMOCBACy IN CHINA 


Alt. 12, Oil tlie day of the presidential election, the 
person officiating as President or carrying on the duties as a 
substitute siiall notify the Chairman of the Special Presidential 
Electoral College to appoint ten members as witnesses to the 
opening of the Stone House or the Gold Box, wdiich shall be 
carried reverently to the House and opened before the assembly 
audits contents made known to them. Votes shall then be 
forthwith cast for the election of one of the three candidates 
recommended as provided for in Article 9. 

Art. 13. Whether at the reelection of the old President 
or the assumption office of the new President, he shall take 
oath in the following words at the time of taking over the office : 

swear that I shall with all sincerity adhere to the 
Constitution and execute the duties of the President. I rev-* 
erently swear.’^ 

Before the promulgation of the Constitution it shall be 
specifically stated in the oath that the President shall adhere 
to the Constitutional Compact. 

Art. 14. The term of office for the Vice-President shall 
be the same as that of the President. Upon the expiration of 
the term, three candidates, possessing the qualifications Of 
Article 1, shall be nominated by the reelected or the new 
President, for election. The regulations governing the election 
of the President shall be applicable. 

Should the Vice-President vacate his post before the 
expiration of his term for some reasons, the President shall 
proceed according to the provisions of the preceding article. 

Art. 15. The law shall be enforced from the date of 
promulgation. 

On the day of enforcement of this law tlie law on the 
election of the President as promulgated on the 5tli day of the 
loth Month of the 2nd Year of the Min Kuo shall be canceledr 
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IIEMOEANDUM ON GOVERNMENTAL SYSTEMS, SUB- 
" MITTED BY DR. FRANK J. GOODNOW, CON- ■ 
STITUTIONAL ADVISER TO THE CHINESE • 
GOVERNMENT, TO PRESIDENT YUAN 
SHIH-KAP 

The determination in a gi^en country of the form of 
government established therein has seldom if ever been the 
result of the conscious choice of the people of the country or 
even of the choice of its most intelligent classes. The 
establishment on the one hand of a monarchy or on the other 
hand of a rex^ublic has in almost all instances been due to 
influences almost beyond human control. The former history 
^ of the country, its traditions, its social and economic conditions, 
all have either favored the form of government which has been 
adopted, or, in case the form of government at first adopted 
has not been in harmony therewith, have soon brought it about 
that that form is replaced by one which is better suited to the 
country’s needs. 

In other words, the form of government which a country 
usually possesses is for the most part determined by the 
necessities of practical life. Among the contributing causes 
which fix forms of government, one of the most important is 
force. Almost all monarchies thus owe their origin in last 
analysis to the exertions of some one man who has been able to 
organize the material power of the country in such a way as 
to overcome all competitors. If he has able sons or male 
relatives, if he has ruled wisely and if the conditions of the 
country have been such as to favor monarchical rule, he may 
be able to establish a dynasty which will during a long period 
successfully govern the country. 

1. Far Eastern Ee?iew, August, 1915; Hombeck, Contemporary 
Politics in the Far East, p. 413 et seq. 
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Under sucli e^onditions one of tlie most perplexing 
proHcms of government is probably more satisfactorily solved 
than lias iisiialiy been the case in republics. For on tlae dea^h 
ot tlie riionarch there is no question as to the succession to tivt 
executive power. Ko, election or other method of choosing ^ 
successor is ■ necessary. ' As the English law expresses it . 
"‘The King is dead, Long live the King.'’ In order, however, 
that the desired result may be attained, it is , absolute!}/ 
necessary that the law of succession be clearly determined and 
practically universally accepted, else the death of the monarch 
will bring into being numerous aspirants for the throne 
v/hose conflicting claims can be adjudicated only by resort to 
civil war. 

History w^ould seem to prove, furthermore, that the only 
pennariently satisfactory solution of the question of succession 
in monarchical states is that which has been reached by the 
states of Europe. This consists in fixing the succession to the 
throne upon the eldest son of the monarch or, in default of 
sons, upon the nearest oldest male relative. Under this 
method lie who is by the law of succession entitled to the 
throne is permitted to w^aive his rights, in which case, if it is 
the eldest son wdio has so waived his rights, the next elde^ 
son takes his place. 

If some such method of fixing the succession is not 
adopted, if, for example, the successioii to the throne is left to 
the determination of the monarch, who may choose as his 
successor a son not the eldest, or some other relative not the 
nearest eldest male relative, the uncertainty o s to tiie succession 
is almost certain to produce trouble. Palace intrigues in 
favor of the various claimants to the throne are sine to develop 
which both emiiittcr the closing days of the monarch's life and 
often lead to confusion if not civil war after his death. 

The advantages wliich history would seem to show are 
attendant upon a monarchy as compared vith a rejniblic, so 
far as concerns this important question of succession to the 
executive power, are thus, it ■ v/oukl seem , conditioned very 
laigcly upon the adoption of that law^ of succession which 
experience has shown to be the best, that is, succession in the 
eldest nearest male line. 
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European Republics 

Until recently the ■ accepted form, of government both .in 
Asia and Europe was ■ monarchical. It is true that in Euroj^e, 
eontrary :to the usual rule, there were a few republics, such 
as Venice and Switzerland. But the states possessing a 
republican government were few in number and small in. size. 
In almost all the important states of the world the government 
was monarchical in character. 

Within the last liiindred and fifty years, however, there is 
noticeable among European peoples a distinct movement 
away from monarchical and in favor of republican government. 
The first attempt to establish republican governrnent in any 
of the large European states was made in England in the 
seventeenth century. After a successful revolution Charles I, 
the English king, was tried by Parliament, convicted of treason 
and executed. A republic, the so-called ‘^‘Commonwealth,” 
was established with Oliver Cromwell as ‘‘ Protector,” or 
President. Cromwell obtained his power as a result of his 
control of the revolutionary army wdiicli had defeated the 
forces of the crown. 

^ This early English republic lasted only a few years and 
fell as ^ result of the difficulties attendant upon the question 
of the succession to the Protectorate which arose on CromwelFs 
death. But either because the English people were not suited 
to a republic or because Richard Cronweli did not have the 
characteristics required of the possessor of executive pow’er, 
this attempt to continue the English republic was a failure, 
and England abandoned the republican and reestablisbeS the 
monarchical form of government. Charles II, the son of 
the executed Charles I, w as put upon the throne, large!}’' as the 
result, of the support of the aiiny but with the almost universal 
approval of the English people. 

The next attempt to form a republic^ among.,, European 
peoples wa.s made after the American Revolution. .at the end of 
the eighteeii,tli century when the United States., of. America was 
formed. The American Revoiiition was due not so much to an 
attempt to overthrow monarchical government as .to a desire 
upon ^the^ of the, English colonies' in Ame.rica to. obtain 
their independence of England. The success of this revolution 
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brought, however, in its train, almost necessarily, the establish- 
ment of a republican government. There was no royal family,, 
left ill the coiiritry to which its government might be intrusted. 
There was, furthermore, in the country a distinct sentiment in 
favor of a republic due in large measure to the fact that quite 
a large number of those w^ho had participated in the establish- 
ment of the ill-fated English republic in tlje preceding century 
had come to America and had exerted even after their death 
an inihience ill favor of republican institutions. 

It is, however, possible that George Washington, who had 
led the American armies during the Revolution, might have, if 
he had been so inclined, established himself as king. He was, 
however, in principle a republican rather than a monarchist. 
He furthermore had no son who, had he been crowned king, 
could have succeeded him. 

The result was that, when the United States obtained its 
independence, it definitely adopted the republican form of 
government wliieh has lasted during a century and a quarter. 
The unquestioned success which has attended the United States 
during most of its existence has done much to give to the 
republican form of government the prestige which it now 
possesses. It is well, however, to remember that the Unit§d 
States inherited from England the principles of constitutional 
and parliamentary government and that these principles had 
been applied in America for a century or more before the 
republic was established. The change from the form of 
government which was in force during the colonial period to 
the republic adopted in 1789 was not therefore anything in the 
nature of a change from autocracy to a republic. Such change 
as was made had been preceded by a long period of preparation 
and discipline in self-goveniment. Furthermore, the American 
people even of that day possessed a high grade of general 
intelligence, owing to the attention %vliieh had from the very 
beginning of American history been given to the common 
schools, where almost every child could learn at any time 
to read and wnite. 

The French ^ Revolution . ; 

The establishment of the American republic was followed 
almost immediately by the formation of the French republic. 
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The government of France prior to, the declaratioii of tlie 
republic had 'been autocratic., illmost air public powers were 
centered ill the crown and the people participated hardly at all 
in the adiniiiistration. The French peoxile had thus had little 
experience in seif-go vernment and we.re therefore unable to 
carry o,ii successfully the republic which they endeavored to 
establish. Periods of disordei^ followed by military dictatorships^ 
loliowecl ill rapid succession* The monarchy was restored alter 
the Ml of Eapoleoii largely as, the result of 'foreign, intervention. 
A revolution in ,1830 brought into being a more liberal monarcliy. 
This was overthrown by Bj revolution in 1848, when a republic 
was again established. The president of this republic, the 
nephew of the great Napoieoiij overthrew it and declared him- 
self emperor. After the Franco-Prussian Wa,r in 1870, he ivas 
deposed and the present French rej)ubliG caiiie into being. 
This republic has now^ lasted nearly half a century and gives 
every evidence' of periiiomence. 

li; is well to i'emember, how^ever, that the present perma- 
nence of republican institutions in France wws secured only after 
nearly a century of political change, if not disorder, and that dur- 
ing that century serious attempts had been made both to give 
the people generally that education upon v/hicli iiitelligent political 
action must be based and to accustom them hj participation 
in public affairs to tiie exercise of powers of seif -government. 

The French, like the Americans, wmiiid appear to have 
solved successfully the most difSciilt problem in republican 
government, that is, the succession to . the executive powxr. 
In France the president is elected by the .legislature. In the 
United States he is elected by the people. In France 

and the United States the people have had long experience in 
self-government tliroiigh participation in public affairs, while 
in both countries, during the past half century particiilaiiy, 
great attention has been paid to their general education through 
.schools in many eases supported by , the government. The 
result is that the grade of intelligence of the people in. both 
America and France is, comparative^ speaking, high. 

The Latin Republics ■ 

The examples given in ■ the, latter part of ..the nineteenth 
century by the United 'States and 'France -were' very largely 
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followed ill Soiitli and Central America at the time the former 
K5|)ruiis!i colonies in this part of the world achieved their in-, 
depeiideiiee. As was the case in the United States when .it became , 
indepeiicleiit a republic seemed the only practicable form of 
goreriiiiient which could then be adopted. There was no royal 
family to which the people might look for guidance. 

The success which had been attendant upon the establish- 
ment of a republic in North America had caused the belief to 
be entertained by many thinkers, both that a republic was the 
best form of government and that its establishment and 
mainteiiance were possible under all conditions and among all 
peoples. Republics were therefore established almost every- 
wliere throughout South and Central America. But, either 
because of the disorders which were incident to the long 
struggle for independence or because of the difficulties inherent 
in a republican form of government among a low grade of 
intelligence, due to the lack of general education, and 
accustomed only to autocratic rule, the South and Central 
American republics have not been generally successful. For 
years after the independence of the Spanish colonies was 
achieved South and Central America was the scene of continual 
disorder, incident for the most part to the struggles of militafy 
leaders for political power. At times there w^ere periods of 
comparative peace due to the success of some extraordinarily 
strong man who was able to seize and keep in his hands 
political power. Little if any attempt was for a long time 
made by any of those wdio obtained political power to educate 
the people generally through the establishment of schools or to 
aid them in the acquisition of political experience by according 
them participation in the government. The result was that 
when the strong liand w^hich controlled the country w^as relaxed, 
owing either to the increasing age or death of him wdio 
posKsessed political power, disorder again appeared, due to the 
struggles of the claimants for the political succession— sincev' 
no satisfactory soliitioii of . tlie question ,of . succession was 
reached. Whatever progress the country had been able 
to make during its period of peace- was,,, arrested and not 
infrequently the anarchy and chaos which followed caused, a 
serious deterioration in the economic and social conditions of 
the country. 
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What has happened in Mexico recently has too often been 
the lot of the Central and South American states under a 
republican form of government not suited to tlieh stage of 
economic and politiea! development. Under the government 
of Diaz, who acquired political power through his control of 
the aiiny, it seemed as if Mexico had successfully solved the 
problem of government. Diaz, however, did little for the 
education of the people and discouraged rather than encouraged 
their participation in the government. When increasing age 
caused him to relax his control, revolution broke out again and 
he fell from power. Since his loss of power the country has 
been devastated by the contending armies of rival leaders, and 
at present it •would seem that its salvation is possible only as 
the result of foreign intervention. 

It is, of course, true that in some of the South American 
countries progress is apparently being roade in solving the 
problems of republican government. Such countries are 
particularly Argentina, Chile, and Brazil. In both Argentina 
and Chile a long period of disorder and disturbance has been 
followed by a comparatively long period of peace. In Brazil 
the establishment of the lepublicj, about twenty-five years ago, 
was*accompa.nied by little trouble and the subsequent life of 
the republic has been a peaceful one. In all three countries 
considerable progress has been made m the establishment of 
a constitutional government, — in Argentina and Chile as one of 
the results of the struggles of the early part of the nineteenth 
century, in Brazil, partly, at any rate, during the empire which 
preceded the present republic, and which encouraged the 
participation of the people in the government of the country. 

Lessons feom Republican Expeeience 

The experience of the South and Central American countries 
would seem to inculcate the same lessons which may be 
derived from the experience of the United States and France. 
These are* 

1st. — That the difficult problem of the succession to 
executive power in a republic may be solved by a people w^hich 
* has a high general intelligence due to the existence of schools 
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where general education mai' be obtained and whicli lias learned' 
to exerei,-:e poetical ■ power tiiimigli paiiiciiaatioii in; affairs 
of invnt ; and 

:hid.— Tliat little iicpe nmy be entertained of tlie successful 
soiiitiori oi: the onestion of presidential siiceessioii in eoimtry 
where tlio iiiteliigence of tlie people is not Iiigli and whem the 
people do not acquire political •wisdom by sharing in the 
exercise of political power -under some forni of eonstitiitional 
gowemmeiit. Where .such conditions do not exist. a republican 
form of government — that is, a government in which the 
executive is not hereditary — ge.neraiiy leads to the worst 
})ossil)Ie fonii of government, riarnely, that of the military 
dictator, Tlie best tliart can be lioped for under such a system 
is peiiods of peace alternating with periods of disorder choung 
which the rival claimants for political power a.re ' striving 
among tlieinselves for tlie control of the government, 

(iBEAT PowmES Will Not Pebmit BisokdeR' 

At the present time, It may further' be rem,arkedp it is 
very doubtful whether the great pow’ers of the European world 
will penrdt tlie government of the militarjr dictator .permanently' 
to exist, if it continues to be accompanied by' the disorder 
which has been its incident in the past. The eQonomic interests 
of the iiloropeaii world have grovrn to be so comprehensive, 
European capital and European eommerciai and industrial 
enterprises liave become so wide in their ramifications, that the 
governments of the foreign countries interested, although caring 
little what may be the form of government adopted by the 
nations witli whieli they deal, are more and more inclined to 
insist, where they have the power, that conditions of peace 
shall be maintained in order that they may receive what they 
consider to be tlie j)roper returns on their investments. This 
insistence tliey are more and more liable to carry to the point 
of actual destruction of the political independence of offending 
nations and of direct administration of their government, if this 
is necessary to the attainment of the ends desired. 

It is therefore becoming less and less likely that countries 
will be permitted in the future to work out t!ieir ovvii salvation 
i^ttough disorder and revolution, as may iia/vo been the case 
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during tlie past century ^vith soma of the South American 
countries. Under modem conditions countries must devise 
some inetliod of goYeriiment under wiiieli peace will be main- 
tained or they will have to submit to foreign control. 

China's Needs 'Considered 

The question naturally presents itself: How do these 
considerations affect the present political situation of China ? 

China is a country which has for centuries been accustomed 
to autocratic rule. The iiiteriigence of the great mass of its 
people is not highj owing to the lack of schools. The Chinese 
have never been accorded much participation in the work of 
government. The result is that the political capacity of the 
Chinese people is not large. The change from autocratic to 
republican government made four years ago was too violent 
to permit the eiitertaiiiment of any very strong hopes of its 
immediate success. Had the Tsing dynasty not been an alien 
rule which it had long been the wish of the Chinese people to 
overthrow, there can be little doubt that it would have been 
better to retain the djniasty in power and gradually to introduce 
constitutional government in accordance with the plans outlined 
by the commission appointed for this purpose. But the hatred 
of alien rule made this impossible and the establishment of a 
republic seemed at the time of the overthirow of the Manchus 
to be the only alternative available. 

It cannot, therefore, be doubted that China has during 
the last few years been attempting to introduce constitutional 
government under less favorable auspices than would have been 
the case had there been a royal family present which the 
people regarded with respect and to which they w^ere loj^al. 
Tile great problem of the presidential succession would seem 
still to be unsolved. The ' present arrangement cannot be 
regarded as satisfactory. When the present president lays 
down the cares of office there is great danger that the difficulties 
which are usually incident to the succession in countries 
conditioned as is Ghma will present themselves. The attempt 
to solve these difficulties may lead to disorders which if 
long continued may seriously imperil the independence of 
the country. 
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What liiider iliese conditions should be the attitude of 
those ^vllo liave the welfare of China at heart ? Sliould they 
advoeate the continuance of the Republic or should they propose 
t,he establishment of a monarchy.? 

These are difficult questions to answer. It is of course 
not susceptible of doubt that a monarchy is better suited than 
a repiiblic to China. China’s history and traditions, her social 
and economic conditions, her relations with foreign powers all 
make it probable that the country would develop that con- 
stitutional government which ib must develop if it is to preserve 
its independence as a state, more easily as a monarchy than 
as a republic. 

But it is to be remembered, that the change from a republic 
to a monarchy can be successfully made only on the conditions : 

1st. — ^That the change does not meet with such opposition 
either on the part of the Chinese people or of foreign powers 
as will lead to the recurrence of the disorders which the present 
republican government has successfully put down. The pres- 
ent peaceful conditions of the country should on no account 
be imperiled. 

2nd. — The change from republic to monarchy would be of 
little avail if the law of succession is not so fixed that there 
will be no doubt as to the successor. The succession should 
not be left to the crovii to determine, for the reasons which 
have already been set forth at length. It is probably of course 
true that tlie authority of an emperor would be more respected 
than the authority of a president. The people have been 
accustomed to an emperor. They hardly know what a 
president is. At the same time it would seem doubtful if the 
increase of authority resulting from the change from president 
to emperor would be sufficient to justify the change, if the 
question of the succession were not so securely fixed as to 
permit of no doubt. For this is the one greatest advantage of 
the monarchy o ver the republic. 

3rd. — In the third place it is very doubtful whether the 
change from republic to monarchy would be of any lasting 
benefit to China, if provision is not made for the development 
under the monarchy of the form of constitutional government. 
If China is to take her proper place among nations greater 
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patriotism riiiist be developeci among tlie peo23}e and the 
government must increase in strength in order to resist foreign 
aggression. Hor peo|)le will never develop the necessary 
patriotism unless. tii€?y are given greater j^articipatioii in .the. 
government than they have iiad in the past. The government 
never will acquire the necessary strength unless it has the 
cordial siij)port of the 23eoj)Ie. This it will not have unless 
.again the j:)eople feel that they have a part in the government. 
They .must in some way be brought to think of the government 
n:S„ an organization which is trying to benefit them and over 
whose actions they e.xercise some control. 

Whether the conditions whicli have been set forth as 
necessary for' siic.h a change from republic to'''moi,iarch,y as has 
been suggested are jpresent, must of course be determined by 
.those who both know t'h.e countr^' and are responsible for i.ts 
future development. If these conditions are j)reseiit there can 
be Kttle doubt that the change would be of benefit to the 
country. 
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DR GOODNOW^SXmSTITLJTION^■^:^^.-^ 

The following is a Draft Constitution prepared by Dr. ,E. J, 
Gooclnow, the President’s Legal Adviser. It is accompanied by 
explanatory notes, and is of special interest as showing the 
views of an. experienced Constitutional Expert upon the form 
of C^onstitiitioii l:)est suited to, China’s prese.nt needs. 

Vve the people of tlie Republic of C,hiiia do ordain and 
establish this Constitution for the Republic' of China. 

Aetiole I 

Section 1. The legislative powers of the Republic of 
China are vested in a Parliament, which shall consist of a 
Senate and a Mouse of Representatives. 

TJie Parliament may, by lavv, delegate, either to the 
President, to the Cburts, or to t])e Provinces, the exercise of 
any of its powers; but any action taken b}^ the President, the 
Courts or the Provinces, as a result of the exercise of a pdwer 
delegated by the Parliament, may be repealed by the Parliament. 

Note: Tins constitution lias been drafted with the idea that the 
provernment of tlie Hcpublic of China will not be a federal government 
like that of the United States but ji centralized government like that of 
Franco- All the legislative powers of the Eepublic have therefore ]->eeii 
granted to the Parliament of the Eepublic. 

Tlie section must, however, bo read in connection with Article IV. 
Reference to this article wall show^ that the intention of tlie draft is, to 
grant all legislative powers to the National Parliament but at the same 
time to recognize tliat the Provinces possess, until Parliament shall 
fix the powers they are to exercise, the same powers of legislation as 
tliosc of i^ariiament. The exercise of these powers of legislation by 
the Provinces is subjected, howxn*er, to the necessity of obtaining the 
approval of the President of the Republic. It is believed that, if the 
plan proposed is followed, each one of the Provinces will have powers of 
local government suilicient to irerniit it to attend elliciently to local 
matters, but that the central government will have a control over the 
actions of the Provinces strong enough to protect the unity of the 
Republic. 


X, Copy given to tlie author by President Frank J. Goodnow. 
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Provision has been neule for the delegation of its powers by Parlia- 
ment to i\u: President o! tiie Kepubiie, to the courts and to the Pro\ inees, 
ill orihir (o make it eertiun iiiat Piirllamerit possesses tills power of 
deiojjration. Uiie;;rtaintw in this respect has caused some ctmfusioii and 
trnulhe In the United States. The existence of such a power of deleeaitinn 
woiiild seem, if we may judge by tlie experience of most ‘European 
countries, to be a.n absolute necessity. 

Section. 2. The Senate shall be composed of such meniber- 
sliip, Avitli such qiialiileatioiis and elected in such, niaiiner, as 
shall be deterniiiied b}- law, and iiiitil Parliament shall legislate 
thereon, all existing regulations for its organization, and all 
existing laws governing the election of its members not 
inconsistent with this Cori.stitution shall continue to bo 
operative. ■ 

Note: This and the following section have been drawn wuThyfcho 
idea of continuiiiir in force the iiresent law^ as to tliecom pcisition o.f tlio 
houses of the legislature until that law isclianged by the ordinary method 
of legislation. 

Section 3. The Roiise of Representatives shall be composed 
of such membership, with such qualifications, and elected in 
such manner, as shall be determined by law ; and until Parlia- 
ment shall legislate thereon, all existing regulations for its 
organization, and all existing laws governing the election of its 
meiiibers not inconsistent with this Constitution shall continue 
to be operative. 

Section 4. The time, place, and manner of holding elec- 
tions for Senators and Representatives, and the qualifications 
to all voters shall be prescribed by law and iiiitii Parliament 
shall legislate thereon, all existing laws and regulations not 
ineonsisteiit with this Constitution shall continue to be operative. 

The Paiiiameut slmll assemble ’at least once , every year, 
and such meeting shall, be ^ on .the— day of — , unless they 
shall by law appoint a different day. . But the President may, 
at any time, call a special session of the Parliament, and it shall 
be his duty to call a special session if he is requested so to do 
by a majority of t!ie members, of each house. Failure upon the 
part of the President to call siich^ s|)eoial session when so 
■ requested shall be ground for impeachment. ' 

Note: This section has been framed on the theory that special 
sessions may ])e called by both tiie President of the Republic, and by a 
majority of the members of each House of the legislature; It is based on 
the Frcncii Uoristitution. The qlause making the President’s failure to 
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call u Hpecial session a ground of irapeaciiineiit would seem to be 
necessary in view of the wide power of ordinance and regulation given to 
iriui Article 11, Section 7. For if the President is to liave such powers, 
it wni'ild v^oem to be necessary, in order to prevent their exercise aigainst 
tlie will of Parliament, when that body is not in session, to give to 
Parliament tlie powM to reassemble at any time in order to repeal some 
presidential regulation of which it does not ai3prove. 

Section 5. The Senate shall have the sole power to try 
all iiiipeacliments, , and the House of Representatives shall, have 
the sole power of impeachment. 

The President, and all other civil officers, of the Republic, 
may be iin]')eru*.Iied for any cause provided for in this Constitu- 
tion or by law. An impeachment may be brought against the 
Pi'csident only upon a two-thirds vote of all the members of 
tlie House of Representatives. 

No person shall be convicted on impeachment without 
the concurrence of two thirds of all the members of the 
Senate. 

Judgment in cases of conviction on impeachment shall 
not extend further tlian removal from office and disqualification 
to hold any office imder the Republic, but the party convicted 
shall nevertheless he liable to trial and punishment in accordance 
with tlie provisions of the criminal lawA « 

Kote : This section is based upon a section in the Constitution of 
ffie United States. It has, however, been provided that the causes for 
impeachment are to be stated in the Constitution, or to be fixed by iiiwc 
Causes, in the C’onstitulion, for impeachment, are stated in Article I, 
Section 4, Article II, Sections 11 and P>. 

It has seemed desirable to provide a method by which the causes for 
impeachment may be fixed wutli reasonable definiteness, in order to 
avoid the uncertainties in tlie law of impeachment, which have arisen in 
the Tmited States. 

The section lias also xidopted the provisions of the present Provisional 
Constitution of China, which mxikes necessary a two-thirds vote by the 
House of TiCprescntatlves in order that impeachment ])roceedings may be 
brought. 

Section 6. Each House shall be the judge of tlio election, 
retunis, and qualifications of its members. Tl majority of the 
members of eaeli house shall constitute a quorum to do business, 
unless otherwise provided by law. 

^Eacli House may determine- the -rules of its , inTJceediiigs, 
ptmish its members for disorderly beliavio]’, n.nri 'witii the 
concurrence of two thirds of the members exp»<d ti inenibcr. 
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Each House siiaii keep a journal of its proceedings, and 
.from time to time publish the same, excepting siicli, parts as 
may in their judgment require secrecy, and tiie 3’eas ami nays 
shall, at the desire of one fifth of those present, lie entered on 
the joiinial. 

^ Neither House, during .the session of ’ Parliament, shall, 
without the consent of the other, adjourn for .more than three 
days, nor to any other place than that in wdiicli the tw’'o houses 
shall be sitting. 

Note: Tiiis section is lomid in substance in almc.-t all written 
constitntionvS. Great Britain is almost the only Jincortant country, 
which does not giye to^its Houses of Parliament the riipit in induce of tlie 
elections and qualifications of its members. In that country corUroverries 
with regard to parliamentary elections are tried by the ordinary enurts. 
Buch a solution of the question would seem to be unwise since it subjects 
the courts To irolitical influences from wiiicli they should be as frne 
as possible if the administration of justice is to be good. 

Section 7. The Senators and Representatives shall receive 
a compensation for their services to be determined by law, and 
jraid out of the National Treasury. 

They shall in all cases except treason be j)rivileged from 
arrest during their attendance at the session of tJieir respective 
houses, and in going to, and returning from, the same : and for 
any speech or debate in either house they shall not be responsible 
in any other xilace. 

Note; The clause iu this section with regard to the privilege of 
members of Parliament from arrest is modeled upon that in the Cbrmsti- 
tiition of the United States. The privilege granted, howwer, is inucii 
wider. The existence of such a privilege seems necessary in order to 
preserve the independence of members, and protect them from threats of 
irrosecuti on by the government. 

Section 8. Every bill which shall have passed the Senate, 
and the House of Representatives, '-shari, before it liecomes a 
law, be presented to the President of the Republic ; if he approve 
he sliall sign it, but .if not, he 'shall return it, with his objections, 
to that house in which it shall have originated, wdio shall enter 
the objections at large on their journal and proceed to recon- 
sider it. If, after such reconsideration, tW'O tliirds of all the 
members of that house shall agree to pass the bill, it shall bo 
sent together with the objections, to the other house by which 
it shall likewise be reconsidered, and if approved by tw^o thirds 
of all the members of that hoiise it shall become a law. But 
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in all jsiieli cargos tliie votes of both bouses shall be determined 
by the yeas and nays, and. the . names of the persons voting 
tor and/ against the bill shall be entered on the journal of each 
r(‘s]X‘Cti\cly. If any bill shall not be returned by the 
President /vithiii'* ten days/rfter it shall have been presented to 
Iiinij the same shall be a law, in like manner as if he had signed 
it unless tlie Paiiiament by their adjournment prevent its 
.retiim, in which ease it shall not be a law. „ 

Every order, resolution, or vote, which has received the 
coiiGonence of the Senate and House of Representatives (except 
0,11 a question of adjoiirniiient, and- 'except as' otherwise 
I)!!)!!!!!}?.! Li Vik f Constitution) shall be presented to the 
Presidiiit of ih.o Repiibiic, and before the same shall take 
effect, siiali be approved by him, or being disapproved by 
him, shall be repassed by two thirds of the Senate and House 
of Representatives according to the rules and limitations 
prescribed in the case of a bill. But resolutions proposing to 
amend the Cons titot ion must receive the approval of the 
President of the Republic. ■ ■ 

Note: Ifc mny be stated here that the office of President that is 
provided for in thisdreft, is modeled upon both tliat of the Piesident of 
the Preuch Republic and upon tliat of tlie President of the United Stajics. 
It Is liiudeied on the oilice of the French President in that it provides 
that the President of t lie Republic of China shall be elected for n reason- 
abi}' Jouj^ torui by the National Assembly, consisting of a joint session 
of both houses of Parliament (see Article I, Section 11). The draft 
resembies tiie Frendi Constitution further in that it accords to the 
President of riio i^opiiblic of China the right to initiate legislation and 
designate in wricirig persons to express the views of the governrnent 
witii regard to bids or projects of law which have been introduced and 
are being discussed in Parliament. 

Tlie draft, however, proposes the adox)tion of the American idea as 
to fill iiidepondoni; President with a reasonably permanent term. The 
reason f<»r the adoption of lliw idea is that the experience of the one 
hundred and twenty years during which the Consiitution of the United 
States has been in hnee shows tluit greattu' stability in the government 
and a more permanent and continuous policy arc to be expcicted under 
thiag'nonii pliu) than under the plan adopted in Croat Btitain and 
France. ^ VvUiile it may be true that the British and French systems are 
more quickly re'^ponsive to public oxunion, experience has shown tlmt 
they are accomp-anied by so many Cabinet changes tiiat stability in 
government and permanence in policy are difficult to secure. 

In order tluat tiio office of President may have the requisite strength 
and independence, it is necessary that the President have a ]fOwer of 
veto similar to that possessed by the President of tlie United States. Jt 
is Only in so far as he has such a powvr that lie is able to protect his 
of^ce against the ho.stiie legislation of an unfriendly Parliament, 
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It^ wolild sseni that- wliat China needs mosfc of all, at the present 
time, is a stable and j:)eri:nanent govern nient, For the next few years 
mast, if: the Eepiiblie is to secure the greatest' possible measures of 
success, see a com plete reorgan Nation . of the finances, as tveii us a 
great aniount of constructive legislation, both with rc.eard to the 
adininistrative or.^anization and many of the branches of law governing 
the' private raiations of individuals. Work along these lines can be 
effective only upon the condition that the policy to be pairsiied is 
reasonably permanent. 

After this w^ork has been done it mtiy be that China can with 
advantage adopt more fully the French system of governiiieiit. If this 
should be desirable the change^ may be made by amcndiiteiit of the Consti- 
tution.' It has beeri with tills idea in mind that a process of amendment 
has haen proposed which may be, both quick in its action. and easy of 
.application. KefeiN^nce to Arflela Y of the draft wuil show that amend- 
ment to the Constitution may be made by a two-thirds vote of Nah 
Houses of Parliament with the approval of the President. Tlie neces.-ity of 
obtaining the aptiroval of the President W’ill naturally make it impossible 
fonnaliy to amend the constitution during the first term of the first 
Permanent President without his consent. This wdll, however, merely 
make possible the x3ostx)onement of the cliange for six years, the term of 
oriice provided for the President by the draft. But if tliere is a etrong 
demand for a change, this ciiange may be made one of the conditions of 
the reeloction of tiie first Permanent President at the expiration of his 
first term of olfice, or of the election of his successor. 

Further attention should be called to the fact that, the adoption of 
the draft would not make impossible the gradual developmient of the 
French system through the united action of the President and the Parlia- 
ment, without any amendment of the Constitution. The draft provides 
that the President may introduce bills into Parliament, and may designate 
in •writing persons in the government to discuss jiroposed legislation in 
the Parliament, and makes it possible for members of Parliament to hold 
positions in the President's Cabinet and in the government generally. 
The Parliament is, on the other hand, recognized as possessing wide 
powers of control over the President. Certain x>t'ovisions of the draft 
oblige the President of the Ke^mblic, under danger of Impeachment, to 
call sx>ecial vsessions of Parliament, on the demand of a majority of the 
members of each house (Article I, wSection 4), and to render to Parliament 
a statement of the receipts and expenditures of each fiscal year (Article 
1 1 , Section 10) . Others oblige each head of department under like penalty 
to appear before either house of Parliament at its retjuest, and to answer 
questions put to him with regard to the conduct of his department 
(Article II, Section 8); another provision permits Parliament to add by 
law to tlie causes of impeachment set forth in the Constitution (Article 1, 
Section 5). 

Under these conditions it is by no means imxirobable that a strong 
Parliament would niake it impossible for the President to carry on the 
government efl’ectively except his Cabinet had the confidence of 
Parliament. 

If the draft is apxn’oved the attempt will not thus be made to 
adopt either the American or the French idea, as a wdiole. A com- 
promise of the t’wo principles wdll have been made wdiich will permit 
China within the next ten or fifteen years, guided by her owm experience, 
to work out the type of government which seems most nearly suited to 
her needs. 
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Section 0 . It shall not' be for the Senate or the 

House of Representatives to adopt or pass any vote, resolu- 
tion or bill, for tlie approi>riation of any part of the public 
revenue, or of any tax,, to any i)urpos8 that has not 
been first reconiinended . to that house by message of the 
President i.ii the session in' which such vote, resolation, or 
Jjili is proposed; nor shall it be lawful for either the Senate 
or the House of Representatives to increase the amount rec- 
ommended to that house by the President to be appropriated 
for any purpose. 

Kotk: This. }>rovisiou is ii^odeled ii]')on a ]>rovision to be found in 
the ConstituU<5n of the Dominion of Canada and is In accord with British 
pi act ice. it is recmninendcd also in view of tlie experience of the 
United States, in the United States tire power which each tnember of 
either lionsti has to propose an appropriation not reconirnendcd by the 
President has been the cause of great extravagance. The United States 
has been able to permit such a power to be exercised by Congress only 
because its annual financial operations have usuall^^ resulted in a surplus 
rather than a d(‘iieit. 

At the present time the conditions of China’s finances are such that 
the strictc't pon-ible economy is absolutely necessarj^ It is therefore 
iniperathe that ie«ort sliouUUbe had to ail the devices which experience 
1ms shown tend to secure ecoiiomy. 

Section 10. No money shall be drawn from the Treasury 
nor shall any loan be made, nor anj?’ tax he levied, except in 
consequence of law. 

I^ote: The application of the principles set forth in this section 
would seem to be necessary in every system of constitutional government. 
The section therefore needs no comment. 

Section 11. One month at least before the expiration 
of the term of office of the President of tlie Republic the Senate 
and the House of Representatives shall meet in joint assembly 
for the purpose of electing a new Pi*esident. 

In case the office of President become vacant for any cause 
other than the expiration of the term of office of the President, 
the Senate and the House of Representatives shall in like manner 
meet at once in joint assembly. 

Such joint assembty shall be known as the National 
Assembly. Tlio President of the Senate shall pi^eside over the 
meetings of the National Assembly; the National Assembly 
may determine the rules of its proceedings. 

The person who >shali receive the votes of a majority of all 
the members of the National Assembly, shall at once be 
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the Ih^esideiit of the National Assembly ^ to bo 
the. of tiie iU\LH,i.blie* The President of the Eepublie 

shall be eiig^l? fur reLleetiun. 

The teriitpjf aoy President, thus elected shall be for 
six yoai’s iU]Ie\; such President shall sooner be removed 
from office as i ho result of ' conviction on impeaoliinent 
proceedings. 

In case the office of President becomes vacant for any 
cause, tlie executive power shall be exercised by the heads of 
.executive departments, acting as a council of ministers, until a 
new President shall be elected. 

XoTE: This provision is based upon the French Constitution. 
Under tlie conditions wliich now evist m China, the Frencli method of 
eleetiim' the President w^oiild seem to be the only one available. The 
only other methods of election possible of adoption are popular election, 
and election by some tliird bodjn Election by a third body, the members 
of which wore to be elected directly or indirectly by the x^eople, was the 
method adopted by the framers of the Constitution of the United ^States. 
The methoci thus originally provided, has, however, been so modified in 
X>ractice, that the actual irietiiod of electing the President in the United 
States is cpiite different from the method set forth in the Constitution. 
It may not be said that the actual method of electing the President In 
the United States is a successfui one, for it has brought the United 
SUtes on one or two occasions to the verge of civil war which was 
prevented only because of the good sense and long experience 

of the j>eoxde. 

Direct popular election of the executive has been adopted only in 
the separate states of the American Union, and in some of the South and 
Central Anierican Kexniblies. Apart from Brazil it is not the method 
employed in republics of great size such as China. 

^ The French method is not only the most suitable to x>msent con- 
ditions in China, it also has the great advantage of subjecting the 
President to a reasonably elective parliamentary control. The existence 
of such a conBxd' is desirable in view of the large powers which are 
given tG the , President in this draft. 
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Section 1. The executive powder shall be vested in the 
President of the Eeiiublic. He shall be elected by the National 
Assembly., in such manner, and for such period as are provided 
in Article I, Rection 11. 

Section 2. No xierson except a native-born citizen or a 
citizen of the Republic of China at the time of the ademtion of 
this Constitution shall be eligible to the office of the President 
of the Republic. Nor shall any person be eligible to the office 
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of President of the Republic, who shall not at the time of his 
election, Iiavc attained the age of thirty -five years, and who 
shall not ha VT been ten years a resident within the Republic 

of China, 

Section 3. The President of the Republic shall at stated 
times receive for his services a compensation to be fixed by 
law, which shall neither be increased nor diminished during the 
term for which he shall have been elected, and he shall not 
receive withiji that period any other emolument.’"’ 

Secti(3n 4, Tlie President of the Republic shall, during his 
terra of oTiicc, be exempted from the process of all courts except 
the court of impeacliment. After the -expiration of his term 
of office, lie shiall be subject to the process of the courts for any 
illegal acts wdiich lie may have committed wdiile President in 
such manner and to such extent as may be provided by law. 

Note: Wliilo the Constitution of the United States does not 
expressly i>rovi<.le that the President shall be free from judicial control, 
the courts of the United States have announced this to be the rule of law. 
They have reached tin's decision both because the principle of the 
separation of powers secaned to make it necessary, and because they 
believed tliat freedom from all suits before the courts was a condition of 
effective work by the President. 

Section o. The President shall be the Commander .in 
Chief of the Army and Navy of the Republic of China : he shall 
have power to appoint all officers of the Republic including the 
Governors of Provinces, but Parliament may by law vest the 
appointment of inferior officers in the heads of executive depart- 
ments, in tlie Governoi's of provinces, and in the courts of law% 
and may by law prescribe the qualifications which officers, not 
heads of executive departments, must possess in order to be 
eligible to appointment. The President may remove or 
suspend all officers not judges, whom he has appointed, but 
judges may be removed from office by impeachment or in the 
manner hereinafter provided, and the Parliament may by law 
prescribe that all officers of the Republic except the heads of 
executive departments, shall, before they may be removed from 
office, be given a. cop}^ of any charges which may be made 
against them, and be given an opportunity to be heard in their 
own defense. 

The President shall have the power to grant reprieves and 
pardons for offenses against the Republic, except in ca>se of 
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impeacliiiieiit ; and tx) make ti‘eatie« with foreign natioiis,; biit: 
all treaties of peace, of commerce, and those wliich impose,;a' 
charge ' upon the treasury of tlie llepublic, or of any one of ,tlie 
provinces, shall, to be valid, bo approved by botli houses of 
jparliament. 

Note: Lifctle coinnienfc upon this section is necessary. It is based 
ii^on a section of the Constitution of the United States. That portion 
With regard to the inaking of treaties iias, however, been modeled upon 
the French Constitiition. Special mention has been inade of the power 
of Parliament to prescribe by law the qiiaiitications of oiiicers, and of the 
power of the President to remove all officers wdiom he appoints, not I 

judges, in order to remove doubts which iuive arisen in connection with I 

the exercise of similar powers in the United States. It should be noted I 

that the grant in this section to the President, of the power to appoint and * 

remove Governors of provinces, is in application of the idea to which 
attention has already been directed, that tlie government of the Republic 
of China will be a centralized and not a federal government. The 
mention of the office of Governor of a province, finally, is an exception to 
the general plan which has been followed in this draft, of leaving the 
organization of the x^rovincial system to be prescribed by the ordinary 
process of legislation. Every x>rcvince, if this diaft is adopted, must, 
however, have a Governor who must be appointed, and may be removed, 
by the President of the Republic. 

It would seem to be necessary in order to obtain a w^ell qualified and 
permanent civil service, to give to the Parliament the right, in case the 
requisite action is not taken by the President of the Republic, to 
prescribe qualifications for office, and a method of removal from office, 
which will prevent purely arbitrary removal for merely politioai 
reasons. 

Section 6. It shall be the duty of the President to see 
i" that the Constitution and laws are faithfull}?* executed. To 

this end he may prescribe ordinances and regulations not 
inconsistent with law, which shall have the force of law. All 
such ordinances and regulations must be laid before Parliament 
within ten days after their issue in case Parliament is in session : 
in case Parliament is not in session when such ordinances or 
regulations are issued, such ordinances and regulations must 
be laid before Parliament within ten days after Parliament 
next assembles. Parliament may at any time repeal such 
ordinances and regulations by a majority vote of such house, 
and such repeal shall be valid without the approval of the 
^ President. 

Failure on' the part of the President to lay before Parlia- 
' ment, in accordance with the provision of this section, any 

ordinance or regulation which lie may prescribe by authority 
of this section, shall be ground for impeachment. 
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KoTii: One of the characteristics of altnost all iiiodern nations is 
the increase in the ]>ower oi ordinance or regulation possessed by the 
executive. IMany of the important parts of the law are regulated in 
(treat Ihitain by Orders in Goiincii issued by the Grown, or by Provisional 
or .'Statutory Orders made by sosne executive departiiient and submitted 
to Farliamvnt for its approval. The same may be said of France, where 
it is now recognized that the President has the constitutional right to 
issue decrees not inconsistent w^lth law, while in both Germany and the 
United States various laws passed by the legislature have delegated to 
the executive the right to issue ordinances and regulations not incon- 
sistent with law. 

The siieuesfcioii has therefore been made in this draft that similar 
powers be gnmted in the Gonstitution to the President. The grant of 
such po-wer wouid seem to be particularly necessary in the conditions 
now ei'l'tlnu' in China. As has already been pointed out, the adoption 
of ihe permanent Gonstitution will unquestionably be followed by the 
neCiis.City for the [massage of a vast amount of construe tiv^e legislation. It 
is duiibiful whothor any Parliament which can be expected to assemble 
in the immediate future will, with all the other duties wdiicli will devolve 
upon it, l.>e equal to this task. It is therefore desirable, on the one hand, 
to call the Executive to the aid of Parliament, by recognizing in the 
Gonstitution tiuit he possesses a wide power of ordinance and regulation, 
and on the other hand, to provide some safeguard, which will leave the 
abvsolute and effective control of the exercise of tliat power, in Parlia- 
ment itself. 

Tt is believed that such a safeguard has been provided in this draft 
in the requirements tliat a special session of Parliament must be called 
by the^ executive on request by a majority of both houses, and that the 
executive must speedily lay before” Parliament any regulation or 
ordinance issued by idni; both the duty to call such special session, and 
the duty to lay the ordintume before Parliament, being enforceable by 
Parliament through impeiichment proceedings. These provisions, it is 
believed, amply assure that Parliament will have, almost immediately 
after their issue, the opportunity to repeal, by a mere majority vote, any 
ordinance or regulation i?i the issue of which the Parliament may 
believe tliat ti*e President has acted imwdsely. 

Section 7. Tlie President of tlie Republic may, by 
protdumation, declare any province, or 23art of a province, 
to be ill a slate of siege. In case of tbe issne of siicli a 
[ifoclamation, the district to which such proclamation applies, 
shall b(? under martial law until sucli time as the President 
by piTjciaination shall declare such district to be no longer in 
a state of siege, 

Konn The power to declare a x>art of the country in a state of 
siege, is reenguized by French and German rather than by English and 
American Jaw. Provision has been made for it in this draft mainly 
because such a power is mentioned in the Provisional Constitution. 
However, the great size of the Chinese Empire will necessarily leave 
many isolated grotips of people separated by great distances from the 
seat of government control; should this distance and isolation tend to 
make seditious practices, or rebellion against the government more easy, 
the right to declare martial law will also render more easy and speedy 
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their suppression. Furthermore, the physical position of Ghina as a 
nation surroimdecl by other Powers differentiates her position from that 
of America and England and likens it to that of Germany and France, 
which are also in proximity to other great Powers: martial law might 
prove to be an effective weapon in the x>rotection of China’s borders from 
outside disturbances and influences. The actiiai efi'ects of the decJaralion 
of a state of siege would have to be determined as a result of a considera- 
tion of the general law ujron the subject which Parliament would be 
authorized to adopt as a result of the exercise of its general legislative 
powers. 

Section 8. The President shall, from time to time, gi¥e 
to the Parliament information of the state of the Republic, and 
shall recommend to their consideration such measures, in the 
form of bills or otherwise, as he shall deem expedient. 

Such officers of the government as may be designated in 
writing by the President for the purpose shall have the riglit 
to introduce bills 'uto either house of Parliament, and to 
participate in the debates thereon, but it shall not be lawful for 
them to vote thereon, unless they are members of such house. 

Either house of Parliament maj^ by resolution req^uest the 
presence of any of the heads of executive departments, and 
may question them with regard to any matters within their 
com^Jetence. Failure on the part of such heads of departments 
to appear when so requested, or to answer questions put 
•to them with regaid to their departments, shall be cause for 
impeachment. 

ISloTE: This section has been drafted with the purpose of removing 
one of the most serious objections to the form of government which 
accoids to the President great independence of the legislature. Where 
the President, and his appointees the heads of executive departments, 
inust deal with Parliament indirectiy, misunderstandings are liable to 
arise which unnece.ssarily increa^je the ditbeulty of conducting the 
government. It is therefore desirable to iiuake it xiossible for the 
President to submit to Parliament for its consideration well considered 
measures in the form of projects of law or bills, and to exirress to Parlia- 
ment the views of the aaministration thereup)on thiqugli the medium of 
Xiersons, either heads of departments or persons in the dcijartment 
specially qualibed^ designated for the purpvose by the President. On the 
other hand it is desirable that Parliament shall have the i>o\\er to oblige 
the heads of departments whose conduct of their departments is the 
subject of criticism to come before it and answer questions which may 
be put to them. 

Section 9. The President of the Ptepublic shall each year, 
not later than ....... submit to the Parliament estimates of the 

expenses necessary for carrying on the government of the Re- 
piiblie for the ensuing fiscal year, classified in such maimer 
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ri.s may be provided by law, and hereafter called the budget. 
But ill" case of emergency the Parliament of the , Republic may 
thereafter present to the PaiZament supplementary estimates 
for its action. 

In case the Parliament, before the -expiration of the 
current fiscal year, votes the budget as submitted by the 
President of the Republic, the said President is authorized, 
during the ensuing fiscal year, to draw money from the 
Treasury for the purposes and in the amounts provided for in 
said budget. In case the Parliament fails to vote, before the 
expiration of the current fiscal year, the budget as submitted 
by the President of the Republic, the appropriations for the 
current fiscal year as last voted by the Parliament at a 
preceding session, shall thereupon be the appropriations for the 
fiscal year; or in case the Parliament fails to vote any item 
in the budget as submitted by the President of the Republic, 
or makes a reduction in any such item w'hich is not accepted and 
approved by the President of the Republic before the expiration 
of tJie current fiscal year, the provision for such item in the 
appropriations of the current fiscal year as last voted by 
the Parliament at a preceding session, shall be the provision 
for such item in the appropriations for the ensuing fiscal year, 
and in either case the President is authorized, during the 
ensuing fiscal year, to draw money from the Treasury of 
the Republic, for the purjioses and in the amounts provided 
for in the said appropriations for tlie current fiscal year as last 
voted by Parliament at a preceding session. 

The drawing of money from the Treasury by the President 
of the Republic when not authorized, by law or by this Con- 
stitution shall be ground for impeachment. 

Note: Tiie control of the government of a country is centered in 
the control of the opj/ropriations of its moneys. Any plan of government 
which Is based upon the theory of a reasonably permanent and inde- 
pendent executive, must bear this fact in mind. Therefore, such a plan of 
government should not permit the Parliament to make use of its power 
over the appropriations, in order to overthrow a government, by refusing 
to grant money for the current work. It is for this reason that provision 
bag been made, in accordance with which the government^s actual 
necessities, as determined by the api^ropriations of the X)receding year, 
will be provided for, even if Parliament shall fail to vote the budget, or 
particular items therein. On the other hand the Parliament should, in 
the interest of popular government, have the power to refuse to permit 
any farther extension of the activities of the Government. Its refusal to 
Intrust the Government with the power to expend larger sums of money 
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than were provided for the current year, \Yill not, however, liave the 
effect of bringing the current operations of tlie Government to an end, 
and wiii not therefore subject the Government to a greater parliainentfiry 
control than is i>rovid8d for in this Constitution. 

Section 10. The President of the Republic shall, annually 
•within ...... days after the opening of the annual session of the 

Parliament, submit to the Parliament a detailed statement, of 
the receipts and expenditures of the last completed fiscal year. 
Such statement shall be classified in such .manner as l>e 
provided by law. 

The failure of the President of the Republic to submit 
such statement, at the time provided herein, and in the mrainer 
provided by law, shall be ground for impeachment. 

Note: One of the most important, If not an absolutely essential, 
means of securing economy in government expenditure, and the exercise 
of an effective legislative control over executive action, is knowledge in 
a comprehensive and intelligible form, of the way in wdiich government 
moneys have been expended. In other words, a detailed statemeirt of 
receipts and expenditures is a nece.ssary condition of good government. 
What the character of that statement should be, must bo determined by 
the character of receipts and expenditures. The detailed form of such a 
statement cannot therefore be provided in a constitution, but must be 
prescribed by law. 

So important is the making of such a statejnent at the time, and in 
the form, provided by law, that it is proposed that failure on the part of 
the President to comply with the law in this respect shall be ground for 
.iinx^eachment. 

Article III 

Section I. The Judicial power of the Republic shall be 
vested in such courts as Parliament may from time to time 
ordain and establish. 

Note: The attempvt has not been made in the draft, in the article 
devoted to the judicial power, to prescribe the system of courts to be 
established, but it is recognized that this system should be regulated by 
legislation. If, for examxjle, it may seem desirable to- establisli ad- 
ministrative courts after the French moiel, this plan may be carried out 
under this section. 

Section 2. The judges of the stixireme and inferior courts 
shall hold their offices during good behavior, and shall, at stated 
times, receive for their services a compensation which shall be 
prescribed by law, and wdiich shall not be diminished during 
their continuance in office. 

The Parliament may provide for t])e removal of judges in 
the case of misbehavior, and may define miss)ehavior on the 
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]iart (;f judge^s, and may provide a method by which it may be 
determined whether a judge has been guilty of misbehavior, but 
such method shall among other things provide that every judge 
against whom removal proceedings are instituted shall be given 
aeu])y of any charges made against him, and an opportunity to 
be heard in his defense. 

Notk; The only details with regard to the judicial system which are 
covered by this draft, are tliose with regard to the tenure and in- 
dopendence of the judges. There would appear to be, at the present time, 
an ahnost universal lecognition of the necessity of judicial independence 
during uood behavior. But it would seem to be necessary that some 
method of determining the presence of misbehavior should be provided 
wljicb is mfu'o easy of application than impeachment. J t has therefore 
been proposed to give to Parliament the right to prescribe a method by 
yhich judges may be removed for misbehavior, the sole limitation upon 
its discretion being tliat a judge shall not be removed except after a 
hearing in the nature of a trial. 

Section 3. The jurisdiction of the courts of the Republic, 
w’hether original or appellate, shall be determined by law. 

Article IV 

Section 1. Parliament shall have power to fix by laws 
the number and boundaries of the Provinces of the Rejmblic, 
but until such laws shall be passed, the number and boundaries* 
of said Provinces shall remain as they are at the time of the 
adoption of this constitution. 

Section 2. Parliament may, by law, fix the powers and 
duties of the Provinces, and determine their organization. 

Section 3, Until Parliament shall have presciibed by law 
the powers of Provinces, each Province shall have powers of 
legislation concurrent with those of the Parliament, to pass laws 
which shall be operative within such Province ; but all laws 
adopted by a Province in the’ exercise of such concurrent powers 
of legislation shall, before they are operative, receive the 
approval of the President of the Republic, and may at any time 
be repealed by the Parliament. 

Section 4. Until Parliament shall liave |>assed laws fixing 
the organization and duties of the Provinces, the organization 
in feme and the duties owed by the Pnwinces at tlie time of 
the adoption of this Constitution shall continue in force. But 
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until its organization shall be fixed b^v^'act of Parliament, each 
Province , may, subject to the approval of the President of the 
Eei^ublic, change its organization as it deems expedient. 

Aeticle V 

This Constitution may be amended by a resolution adopted 
by a two-thirds vote of both Ho'uses of Parliament, and 
aj)proved by the President 

Article ¥I 

All laws and regulations in force at the time of the 
adox^tion of this Constitution shall continue in force until 
amended or rejiealed by authority of law. 
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TJ^E DRAFT OP THE NATIONAL 
CONSTITUTION OF 1917 

{As it stood on May 28, 1917, in its second reading at the 
Constihdional Conference . ) 

The Constitutional Conference of the Republic of China, in 
order to enhance the national dignity, to unite the national 
dominion, to advance tlie interest of society and to uphold the 
sacredness of humanity, hereby adopt the following Constitution 
which shall be promulgated to the whole country, to be 
universally observed, and handed down unto the end of time. 

Chapter I. The Form op Government 

Article 1. The Republic of China shall forever be a con- 
solidated Republic. 

Chapter II. National Territory 

Art. 2. The National Territory of the Republic of China 
shall be in accordance with the dominion hithertofore existing. 

No change in National Territory and its divisions can be 
made save in accordance with the law. 

Chapter .... Governing Authority 

Art Tlie power of Government of the Republic of 

China shall be derived from the entire body of citizens. 

Chapter III. The Citizens 

Art. 3. Those who are of Chinese nationality according 
to law shall be called the citizens of the republic of China. 


1. The Par Eastern Review, July, 1917, p. 54f), et. seq.; also see 
Putnam Weale, The Fight for the Bepixblic in China, Appendix, p. 448 
et. seq. 
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Art. 4, Among the citizens oi the .Repiiblic of China, 
there shall be, in the eyes of the law, no racial, class, or religious 
distinctions, but all shall be equal. 

Art. 5. No citizens of the Republic of Ciiina shall be 
arrested, detained, tried, or punished save in accordance with 
the law. Whoever happens to be detained in custody shall be 
entitled, on application therefore, to the immediate benefit of 
the writ of habeas corpus, bringing him before a judicial court 
of competent jurisdiction for an invest igation of the case and 
appropriate action according to law. 

Alt. 6. The private habitations of the citizens of the 
Republic of China shall not be entered or searclied except in 
accordance with the law. 

Art. 7. The citizens, .of the Republic of China shall have 
tiie right of secrecy of correspondence, which may not be 
violated except as provided by law. 

Art. 8. The citizens of the Republic of China shall have 
liberty of choice of residence and of profession, which shall be 
unrestricted except in accordance with law. 

Art. 0. The citizens of the Republic of China shall have 
liberty to call meetings or to organize societies, which shall be 
unrestricted except in accordance with the law. 

Art. iO. The citizens of the Republic of China shall have 
freedom of speech, writing, and publication, which shall be 
unrestricted except in accordance 'witli tlie law. 

Art. 11. The citizens ■■of the Republic of China shall be 
entitled to honor Confucius and shall enjoy freedom of religious 
belief, which shall be, '.unrestricted except in accordance with 
the law. 

Art. 12. The citizens of the Republic of China shall enjoy 
the inviolable right to the 'security of their property and any 
-measure to the contrary necessitated by public interest shall be 
determined by ■ .law. ■ ■ ■■.■; 

Art. . . . . The citizens of the Republic of China shall 
enjoy all other forms of freedom aside from those hithertofore 
mentioned, provided they are not contraiy to the spirit of the 
Constitution . 
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Art. 13. The citizens of the Republic of China shall have 
the right to appeal to the Judicial Courts according to law. 

Art. 14. The citizens of the Republic of China shall have 
tlie right to submit petitions or make complaints according to 

law. 

Art. 15. The citizens of the Republic of China shall have 
the right to vote and to be voted for according to law. 

Art. 16. The citizens of the Republic of China shall have 
the right to hold official posts according to law. 

Art. 17. The citizens of the Republic of China shall per- 
form the obligation of paying taxes according to law. 

Art. 18. The citizens of the Republic of China shall per- 
form the obligation of military service according to law. 

Art. 19. The citizens of the Republic of China shall be 
under the obligation to receive primary education according 
to law. 

Chapter IV. The National Assembly 

Art. 20, The legislative power of the Republic of China 
shall be exercised by the National Assembly exclusively. 

Art. 21. The National Assembly shall consist of a Senate 
and a House of Representatives. 

Art. 22, The Senate shall be composed of the Senators 
elected by tlie highest local legislative assemblies and other 
electoral bodies. 

Art, 23. Tlie House of Representatives shall be composed 
of the representatives elected by the various electoral districts 
in j)roportion to the population. 

Art. 24. The members of both. Houses shall be elected 
according to law. 

Art. 25. In no case shall one person be a member of 
both Houses simultaneously. 

Art. 26. No member of either House shall hold any 
official post, civil or military, during his term. 

Art. 27. Tlie qualifications of the members of either 
House shall be determined by the respective Houses. 
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Art. 28. The term of office for a member of the Senate 
shall be six 37,ears. One third of the iiienifoers shall retire and 
new ones be elected every two years. 

' Art. 29. The term of office for a member of the House 
of Representatives shall be three years. 

Art. 30. Each House shall have a President and a "Mce 
President who shall he elected from among its members. 

Art. 31. The National Assembly shall itself convene, 
open, and close its sessions, but ' as to extraordinary sessions, 
they shall be called under one of ■ the following circumstances : 

(1) A signed request of nior(5 than one third of the 
members of each House. 

(2) A mandate of the President. 

Art. 32. The ordinary sessioiiS of the National Assembly 
shall begin on the first day of the eigbtli month in each. year. 

Art. 33, The period for the ordinary session of the Na- 
tional Assembly shall be four months, wln’cli ma\^ bo prolonged, 
but the prolonged period shall not exceed the length of the 
ordinary session. 

Art. 34. (Eliminated.) 

.Art. 35. Both Houses shall meet in joint session at the 
opening and closing of the National Assembly. 

If one House suspends its ■ session, the other House shall 
do likewise during the same period. 

When the House of Representatives is dissolved, the Senate 
shall adjourn during the same period. 

Art. 36. "The work of the National Assembly shall be 
conducted in the Houses separately. No bill shall be introduced 
in both Houses simultaneously. , , . . • 

Art. 37. Unless there be aii'^ attendance of over half of 
the total nurnber of members of either House, no sitting shall 
be held. 

,Art. 38. Any . subject discussed in either House shall be 
clecided by the votes of the majority of members attendhrg the 
sitting. The President, of each House shall have a deciding 
vote in case of a tie. 
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Ai‘t. SO. A decision of the National Assembly vsliall re- 
quire the decision of both Houses. 

Art. 40. The sessions of both Houses shall be held in 
except on request of the government, or decision of the 
Mouses when secret sessions may be held. 

Art. 4i. Should the House of Representatives consider 
either the President or the Vice President of the Republic of 
C.hina has committed treason, he may be impeached by the 
decision of a majority of over two thirds of the members 
])resent, there being a quorum of over two thirds of the total 
membership of the House. 

Art. 42. Should the House of Representatives consider 
that the Cabinet ]\Iinisters have violated the law, an impeach- 
ment may be instituted with the approval of over two thirds 
of the members present. 

Art. 43. The House of Representatives may pass a vote 
of want of confidence in the Cabinet Ministers. 

Art. 44. The Senate shall try the impeached President, 
Vice President, and Cabinet Ministers. 

With regard to the above-mentioned trial, no judgment ox 
guilt or violation of the law shall be passed without the 
approval of over two thirds of the members present. 

Wlien a veixlict of Guilty'’ is pronoiniced on the Presi- 
dent or the Vice President, he shall be deprived of his post, 
but the infliction of punishment shall be determined by the 
Supreme Court of Justice. 

When the verdict of Guilty ” is pronounced upon a Cabi- 
net Minister, he sliall be deprived of his office and may forfeit 
his ])ul>lic I'ights. Should the above penalty be insufficient for 
his offense, he shall be tried by the Judicial Court, . 

Art. . . . Either of the tw^o Houses shall have power to 
request the government to inquire into any ease of delinquency 
or unlawful act on the part of any official and to punish him 
accordingly. 

, ^ ; Art. 45. Both Houses shall have the right to offer sugges-” 
tions to the government. 
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Art. 46. Both Houses shall receive and consider tlie 
petitions of the citizens. 

Art. 47. Members of either House may introduce inter- 
pellations to the members of the Cabinet and demand their 
attendance in the House to reply thereto. 

Art. 48o Members of either House shall not be responsible 
to those outside the House for opinions expressed and votes 
cast in the House. 

Art. 49. No member of either House during session shall 
fee arrested or detained in custody -without the permission of 
his respective House, unless he be arrested in the commission of 
the offense or act. 

When any member of either House has been so arrested, 
the government should report the cause to his respective House. 
Such memlier’s House, during session, may, with the approval 
of its members, demand for the release of the arrested member 
and for temporary suspension of the legal proceedings. 

Art. 50. The annual allowances and other expenses of the 
members of Both Houses shall be fixed by law. 

(Chapter V on Resident Committee of the National 
Assembly with 4 articles has been eliminated. ) 

Chapter VI. The President 

Art. 55. The administrative power of the Republic of 
China shall be vested in the President with the assistance of 
the Cabinet Ministers. 

'^Art. 56. A person of the Republic of China in the full 
enjoyment of public rights, of the age of forty years or more, 
and resident in China for at least ten years, is eligible for 
election as President. 

Art 57. The President shall be elected by a Presidential 
Election Convention, composed of the members of the National 
Assembly. 

For the above election, an attendance of at least two 
•Jiirds of the members of electors shall be required, and the 
voting shall be performed by secret ballot. The person obtain- 
ing three fourths of the total votes cast shall be elected ; but 
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should 110 definite result be obtained after the second 'ballot^ 
the two cruKlidates obtaining the most vote in the second ballot 
shall he^ coted for and the candidate receiving the majority vote 
shall be .elected. 

Art. 58. The period of office of the President shall be five 
years, and if reelected, lie may hold office for another term. 

Three months previous to the expiration of the term, the . 
members of the National Assembly of the Republic shall them- 
selves convene and organize the President Election Convention 
to elect a President for the next term. 

'f'Art. 59. When the President is being inaugurated, he 
shall make an oath as follows : I hereby solemnly swear that I 
will most faithfully obey the Constitution and discharge the 
duties of the Presiclcnt.” 

60, Should the post of the President become vacant, 
the Vice President shall succeed him until the expiration of the 
term of office of the President. Should the President be unable 
to discharge his duties for any cause, the Vice President shall 
act for him. 

Should the Vice President vacate his post at the same time, 
the Cabinet shall officiate for the President, but at the same 
time, the members of the National Assembly shall within three 
months convene themselves and organize the Presidential 
Election Convention to elect a new President. 

"^Art. 01. The President shall be relieved of his office at 
the expiration of his term of his office. If, at the end of the 
period, the new President has not been elected, or, having been 
elected, be unable to assure office and when the Vice President 
is also unable to act as President, the Cabinet shall officiate for 
the President. 

'•'Art. 62. The election of the Vice President shall be in 
accordance with the regulations fixed for the election of the 
President; and the election of the Vice President shall take 
place simultaneously with the election of the President. 
Should the post of the Vice President become vacant, a new 
Vice President shall be elected* 

Art. 63. The President shall promulgate all law^s and 
supervise and secure their enforcement* 
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Art. 64. The President may issue and publish mandates 
for the execution of laws in accordance with the powers dele- 
gated to him by the law. 

Art. 65. (Eliminated.) 

Art. CO. The President shall appoint and remove all civil 
and militar}?" officials, with the exception of those specially 
provided for by the Coiistitiitioii or Laws. 

Art, 67. The President shall be the. CoiDinander in' Chief, 
of the Army and Navy of the Republic. 

The organization of the Army and Navy shall be fixed by 

law. 

Art. 68. In intercourse with foreign countries, the Presi- 
dent shall be the representative of tlie Republic. 

Art. 69. The President may, with tlu' ct^ueurrenee of the 
National Assembl.y, declare war, but, m case of defense against, 
foreign invasion, lie may request i'ecog.Liitl(,)i,i of the National 
Assembly after the declaration of the war. 

Art. 70. The President may conclude treaties ; but with 
regard to treaties of peace, and those eliecting leglslatiori, they 
^shall not be valid, if the consent of the National Assembly is 
not obtained. 

• Art. 71. The President may proclaim martial lav/ accord- 
ing to law ; but if the National Assembly sI.K)iild eoir'ller that 
there is no such necessity, he should declare the withdrawal of 
the martial lawa 

Art, 72. ( Eliminated. ) 

Art. 73. The President may, with the conciuTen.ee of the 
Hu])rcme Court of Justice, grant pardons, conunute ]}iuii/!jment, 
and restoi’c rights ; but wdth regard to a verdict <vf inrcea(hment, 
unless with the eoncurrenee of the Naiicjiml As^eniliy. he 
sliall not niiike any announcement of tiie restoration of .riglits. 

A.,rt. 74. The President may suspend t!'«e session of either 
tlio Pena to or the House of Representatives for a ];;ei*iad not 
excc^ebiirg ten days, but during any one session, he may not 
exercise this right mo.re thair'-ouce. ' ■ ; 

Art. 75. With the concurrence of two thirds or more of 
the; meml)ers of the Senate present, ' the P,residcnt may dissolve 
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the House of Representatives, but there must not be a second 
dissolution during the x>eriod of the same session. 

When the House of Representatives is dissolved by the 
President, anotiier election shall take place immediately, and 
the eonvocatioii of the House at a fixed date within five months 
should be effected to continue the session. 

Art. 76. With the exception of high treason, no criminal 
charges shall be brought against the President before he has 
vacated his office. 

Art. 77. Tiie salaries of the President and the Vice Presi- 
dent shall be fixed by law. 

Chapter VII. The Cabinet 

Art. 78. The Cabinet shall be comjiosed of the Cabinet 
Ministers. 

Art. 79. The Premier and the Ministers of. the various 
ministries shall be called the Cabinet Ministers. 

Art. 80. The appointment of the Premier shall be ap- 
proved by the House of Representatives. ^ 

Should a vacancy in the Premiership occur during the 
time of adjournment of the National Assembly, the President 
may appoint an Acting Premier, but it shall be required that 
the appointment must be submitted to the House of Repre- 
jr^cntatives for approval within seven days after the convening 
of the next session. 

Art. 8i. Cabinet Ministers shall assist the President and 
shall be responsible to the House of Representatives. 

Without the counter-signature of the Cabinet Minister to 
whose Ministry the mandate or dispatch applies, the mandate 
or dispatcii of the .President in connection wdtli State affairs 
shall not be valid; but this shall not apply to the appointment 
or dismissal of the Premier* 

Art. 82. When a vote of want of confidence in the Cabinet 
Ministers is passed, if the President does not dissolve the 
House of Repi'esentatives according to the provisions made in 
Art. 75, he should i^emove the Cabinet Ministers, 
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Art. 83. The Cabinet Ministers shall be allowed to attend 
both Houses and make speeches, but in case of introducing bills 
for the Executive Department, their delegates may act for them. 

Chapter VIII. Courts of Justice 

Art. 84. The Judicial authority of the Republic of China 
shall be exercised by the Courts of Justice exclusively. 

Art. 85. The organization of the Courts of Justice and 
the qualifications of the Judges shall be fixed b}?- law. 

The appointment of the Chief Justice of the Supreme 
Court should have the approval of the Senate. 

Art. 86. The Judiciary shall attend to and settle all 
civil, criminal, administrative and other cases, but this does not 
include those cases which have been specially provided for by 
the Constitution or law. 

Art. 87. The trial of cases in the law courts shall be 
conducted publicly, but those affecting public peace and order 
or propriety may be held m camera. 

Art. 88. The Judges shall be independent in the con- 
ducting of trials and none shall be allowed to interfere. 

Art. 89. Except in accordance with law, judges, during 
their continuation of office, shall not have their emoluments 
decreased, nor be transferred to other offices, nor shall tiiey be 
removed from office. 

During his tenure of office, no judge shall be deprived of 
his office if he is convicted of crime, or for offenses juinisbablo 
])y law. But the above does not include cases of reoiganization 
of Judicial Courts and when the qualification of tlie Judges ore 
modified. Tlie punishments and fines of the Judicial Officials 
shall be fixed by law. 

Chapter IX. Legislation 

Art. 90. The members, of both Houses and the Executive 
Department may introduce bills of law, but if any bill <;f law 
is; rejected by the House it shall not be reintroduced during 
, the same session. 
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Art. 91. Any bill of law,., whi-cii has been passed by the 
National Assembly shall be iiromnlgated -by the President 
witirn fifteen days after receipt of the .same. 

Art. 92. Shonid the President disapprove of any bill ,of 
law passed by the National Assembly, lie shall -witiiin tlie 
period allowed for pronuilgatioii, state tlie iHasoii of his dis- 
a.|)proval and request the reconsideration of tlie same by the 
National Assembly. 

If a bill of law has not yet been submitted vdth a request 
for consideration, and the period for prornu'igation has passed, 
it shall become law. But the above shall not apply to the 
case' when the -session of the National Assembly, is adjourned, 
or the Houser of Representatives dissolved before the period 
for the promulgation is ended. 

Art. 93, The law- shall not be altered or repealed except 
in accordance with the law. 

A.rt. 94. Any law that is in conflict with the Constitiitiou 
shall nut be valid. 

Chapt-ER X. National Finance 

Art. 95. The introduction of nev/ taxes and alterations 
in the rate of taxation shall be fixed by law. 

Art. 03. (Eliminated.) 

Art. 07. The a])])roval for the National Assenibly must 
be obtained for national loans, or the conclusion of agreements 
which tend to iuci*ea.se the burden of the National Treasury. 

Art. . . . I'iiiancial bills involving direct oliligatiou on 
the part of the eitizciis shall first be submitted to the House of 
Representatives. 

Alt. The Executive Department of tlie Government 
sliall prepare a budget setting forth expenflitiu'es and j'eeeiiils 
of the nation for the fiscal year wdiieh shall be submitted to the 
House of resenlatives within fifteen days after tlie opening 
of the session ot tlio National Assembly. 

Slioiud the Senate amend or reject the budget passed by 
the House of Representatives, it shall request tlie coheurrence 
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.of the House of Hepresentatives in its amendment or. rejection., 
and, if such concurrenee is not obtained, the budget siia.il be 
considered as t>assed. " ■ ‘ , 

Art. 99. In case of special provisions, the Executive De- 
partment may fix in advance in the budget the period over 
which the appropriations are to be spread and may provide for 
the successive appropriations continuing over this period. 

Art. 100. .In order to provide for a safe margin for under- 
estimates or for items -left out of the budget, th.e Executive 
Department may ineliide coiitiagent items in the budget imder 
the heading of Reserve Fund. The sum expenried unde?’ the 
above .provision shall bo submitterl to tlia Koirse of liepro- 
sentatives at the next session for recognition 

Art. .101., Unless approved by the Executive Department, 
the National .Assembly shall have no right to abohsh or curtail 
any of the following items: 

(1) Items in connection with obligation of the 
Government according to law. 

(2) Items necessitated by the observance of treaties. 

(3) Items legally fixed. 

(4) Successive appropriations continuing over a 
period. 

Art. 102. The National Assembly shall not increase the 
annual expenditures as set down in the budget. 

Art. ,103. In case- the budget is not yet passed, when the 
fiscal year begins, the Executive Department juay, during this 
])eriod', follow the budget for the preceding year })y limiting its 
exxpenditures and receipts by one twelfth of the total amount 
for each month. 

' .Art. 104. .Should there be a defensive, war against foreign 
invasion, or should there be a .suppression of interiia.! jcbellion, 
to |::)rovide against extraordinaiy calamity^ v/heii it is impossible 
to l,ssu0 A^'rits for . siuiio.ioning the National Assembljg the 
.Executive Department may ' adopt financial mecasures tor the 
eniero'ency, but it- should ' request .the. recognition thereof by 
the House of Representatives within seven, days after the 
convening of the next session of "the National Assembly, 
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Art. 105. Orders on the Treasury for payment on account 
of the annual expenditures of the Government shall first be 
passed by the Auditing Department, 

Art. 106. Accounts of the annual expenditures and annual 
receipts for each year should first be referred to the Atiditing 
Department for investigation and then the Executive Depart- 
ment shall report the same to the National Assembly. 

If the account be rejected b}^ the House of Representa- 
tives, the Cabinet shall be held responsible. 

Art, 107. The method of organization of the Auditing 
Department and the qualification of the Auditors shall bo fixed 
by law. 

. During his tenure of office, the auditor shall not be dis- 
missed or transferred to any other duty or his salary be reduced 
except in accordance with the law. 

The manner of punishment of Auditors shall be fixed by 

law. 

Art. 108, The Chief of the Auditing Department shall be 
elected by the Senate. The Chief of the Auditing Department 
may attend sittings of both Houses and report on the Audit 
with explanatory statements, * 

Chaftek XI, Amendments, Interpretation, and * 
Invioeabilitv of the Constitution 

Art. 109. The National Assembly may bring up .bills for 
the amendment of tire National Constitution. 

Bills of this nature shall not take effect unless approved 
by two thirds of the members of each .House present. 

No bill for the amendment of the Constitution shall be 
introduced unless signed by one fourth of the members of each 
House. 

Art. 110. The amendment of the National Constitution 
shall be discussed and decided by the National Constitutional 
Cbnference. 

Art. 111. No proposal for a change of the form of 
Government shall be allowed as a subject for amendment 
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Art, 112. Should there be any doubt as to the meaning 
of the text of the Constitution, it shall be interpreted by the 
National Constitutional Conference. 

Art. 113. The National Constitutional Conference shall 
be composed of the members of the National Assembly. 

Unless there be a quorum of two thirds of the total 
number of the members of the National Assembly, no Con- 
stitutional Conference shall be held, and unless three fourths of 
the members present vote in favor, no amendment shall be 
passed. But with regard to the interpretation of the Constitu- 
tion, only two thirds of the members present is required to 
decide an issue. 

Art. . . . The National Constitution shall be the Supreme 
Law of the land and shall be inviolable under any circumstances 
unless duly amended in accordance with the procedure specified 
in this Constitution. 

^ A chapter on provincial or local organization is to be 
inserted under Chapter . . . , providing for certain powers 
and rights to be given to local government with the residual 
powder left in the hands of the central government. The exact 
%ext is not yet settled. 

Note: The mark O indicates that the article has already been 
forhially adopted as a part of the finished Constitution. 

The mark (V) indicates that the article has not yet passed through 
the second reading. 

Those without marks have passed through the second reading on 
May 28, 1917. Articles bearing no number are additions to the original 
draft as presented to the Conference by the Drafting Committee. 

The Local System Deaft Submitted to 
Parliament 

The following Regulations of the Local System have been 
referred to the Parliamentary Committee for consideration: 

Article 1. The Local System shall embrace provinces and 
Iisien districts. 

Any change for the existing division of provinces and hsien 
districts shall be decided by the Senate, As to Mongolia, 
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Tibets Cbinghai, and other places where no provinces and hsien 
districts have been fixed. Parliament shall enforce these regula- 
tions there in future. 

Art. 2. A province shall have the following duties and 
rights: (a) To fix local laws. (6) To manage provincial prop- 
erties. (c) To attend, to the affairs in connection with police 
organization, sanitation, conservancy, roads, and public woihs. 
(d) To develop education and industry in accordance with the 
order and mandates of the Central Government, (e) To improve 
its navigation and telegraphic lines, or to undertake such 
enterprises with the cooperation of other provinces. (/) To 
organize precautionary troops for tlie protection of local in- 
terests, the method of whose organization, uniforms, and arms 
shall be similar to those of the National Army. With the 
exception of the matter of declaring war against foreign 
countries, the President shall have no power to transfer these 
troops to other provinces : and unless the province is unable 
to suppress its own internal troubles, it shall not ask the 
Central Government for the service of the National Army. 
(g) Tlie province shall defray its own expenses for the 
adrninisti'ation and the maintenance of precaiiLtionary troox:)s; 
but tlje ]3JX)vinces, which have hitliorto received subsidies, shall ♦ 
continue to receive same fj-cm the National Treasury with the 
approval of Pariiament. (A) Laiid, Title Deed, License, 
Mortgage, Tobacco and P/ine, Piutchery, Fishery a lul ah other 
principal and additional taxes be considered as local 

I'evenues. (i) The province may nx rates for Jocal tax or levy 
additional tare oil the Nalional Taxes, (j) The province vshali 
have a provincial treasury. '(1) it may inise provincial public 
loa.ns. (/) ■ It shall elect a certain nmrJ}er of Senatoi’s. ('m) It 
shall fix regulations . for ^ the smaiier ioceJ. Celf-Goveririug 
Bodies. 

Art. 3. Besides the above rights and privileges, a 
province shall bear the foliowiug: responsibilities : (a) Incase 

of financial difiicaiities of the Central Govermiieiit, it shall 
share the burden according to tlie proportion of its revenue. 

^ ^^{&} It shall enforce the laws - and inandates promulgated 
by the Central Government, (c) It shall enfcrce tlie rnealsiires 
by the Central Government, but the latter shall bear 
(rf) In case the local law's and regulations are 
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in conflict with those of the Central Government the latter may, 
with the approval of Parliament, cancel or modify the same, 
(e) In case of great necessity the provincial telegraph, railway, 
etc., may be utilized by the Central Government. {/) In case 
of negligence, or blunder made by the provincial authorities, 
which injures the interests of the nation the Central Govern- 
ment, with the approval of Parliament, may reprimand and 
rectify same, {g) It shall not make laws on the grant of 
monopoly and of copyrights ; neither issue bank notes, 
manufacture coins, make implements of weights and measures; 
neither grant the right to local banks to manage the Govern- 
ment Treasury, nor sign contracts with foreigners on the 
purchase or sale of lands and mines, or mortgage land tax to 
them or construct naval harbors or arsenals, {h) All local 
laws, budgets, and other important matters shall be reported 
to the President from time to time, (t) The Central Govern- 
ment may transfer to itself the ownership of enterprises or 
rights which Parliament has decided should become national. 
ij) In case of a quarrel arising between the Central Government 
and the province, or between provinces, it shall be decided by 
Parliament. {Ic) In case of refusal to obey the orders of the 
Central Government, the President with the approval of 
Parliament may change the Shenchang (Governor) or dissolve 
theJProvincial Assembly. (1) The President with the approval 
of Parliament may suppress by force any province which defies 
the Central Authorities. 

Art, 4, A Shenchang shall be appointed for each prov- 
ince to represent the Central Government in the supervision of 
the local administration. The appointment shall be made with 
the approval of the Senate, the term of office for the Shenchang 
shall be four years, and his annual salary shall be §24,000, 
which shall be paid out of the National Treasury. 

Art. 5. The administration measures intrusted by the 
Government to the Shenchang shall be enforced by the 
administrative organs under his supervision, and he shall be 
responsible for same. 

Art; 6. In the enforcement of the laws and mandates of 
the Central Government, or of the laws and regulations of his 
province, he may issue orders. 
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Art. 7. The province shall establish the following five 
Departments, namely Interior, Police, Finance, Education, and 
Industry. There shall be one Department Chief for each 
De] 3 artment, to be appointed by the Shenchang. 

Art. 8. A Provincial Council shall be organized to assist 
the Shenchang to enforce the administrative measures, and it 
shall be responsible to the Provincial Assembly for same. 

This Council shall be composed of all the Departmental 
Chiefs, and five members elected out of the Provincial Assembly. 
It shall discuss the bills on budget, on administration, and on 
the organization of police forces, suKmitted by the Shenchang. 

Art. 9. If one member of the Council be impeached by 
the Provincial Assembly, the Shenchang shall replace him, but 
if the whole body of the Council be impeached, the Shenchang 
shall either dissolve the Assembly or dismiss all his Depart- 
mental Chiefs. In one session the Assembly shall not be 
dissolved twice, and after two months of the dissolution, it 
shall be convened again. 

Art. 10. The organization and election of the Provincial 
Assembly shall be fixed by law. 

Art. 11. The Provincial Assembly shall have the following 
duties and powers : (a) It may pass such laws as allowed by 

the Constitution. (6) It may pass the bills on the provihcial 
Budget and Accounts, (c) It may impeach the members of 
the Provincial Council, {d) It may address interpellations or 
give suggestions to the Provincial Council, [e) It may elect 
Members for the Provincial Council. (/) It may attezid to the 
petitions submitted by the public. 

Art. 12. A Magistrate shall be appointed for each hsien 
district to enforce administrative measures. He shall be 
appointed directly by the Shenchang, and his term of office 
shall be three years. 

Art, 13, The Central Government shall hold examinations 
in the province for candidates for the Magistracy. In a 
province half of the total number of magistrates shall be natives 
of the province and the other haM of other provinces; but 
a native shall hold office of Magistrate three hundred li away 
from 1^ home. 
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Art. 14. The organization for the legislative organ of 
the hsien district shall be fixed by law. 

The Presidektial Election Law' 

Passed October 4, 1913, by the Nalmial Assembly arul 
pro'mulgated by the then Provisional President on October 5 of 
the same year. 

Article 1. A citizen of the Chinese Republic, who is 
entitled to all the rights of citizenship, is forty years or more in 
age, and has resided in China for not less than ten years, is 
eligible for election as President. 

Art. 2. The President shall be elected by an Electoral 
College organized by the members of the National Assembly of 
the Chinese Republic. 

The said election shall be held by a quorum of two thirds 
or more of the entire membership of the said Electoral College 
and shall be conducted by secret ballot. A candidate shall be 
deemed elected when the number of votes in his favor shall not 
be less than three fourths of the total number of votes east at 
the election. If no candidate secures the requisite number of 
votes after tw^o ballotings, a final balloting shall be held with 
the*. two persons, securing the greatest number of votes at the 
second balloting, as candidates. The one securing a majority 
of votes shall be elected. 

Art. 3. The term of office of the President shall be five 
years; and if reelected, he may hold office for one more terni. 

Three months previous to the expiration of the term, the 
rnembei'S of the National Assembly shall convene and oi:ganize 
by themselves the Electoral College to elect the President for 
the next period. 

Art. 4. The President on taking office shall make oath as 
follows: 

“ I hereby sw^ear that I wdll most sincerel}^ obey the 
Constitutionandfaithfiilly dischargethe duties of the President.” 

Art. 5. Should the post of the President become vacant, 
the Vice President shall succeed to the same to the end of the 
term of the original President, 
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Sboiild the President be unable to discharge liis duties for 
any cause the Vice President shall act in his stead. 

Should the Vice President vacate his post *at the same 
time, the Cabinet shall officiate for the President. In this event 
the membei\s of the National Assembly of the Chinese Republic 
shall convene themselves within three months to organize an 
Electoral College to elect a new President. 

Art. 6. The President shalh vacate office on the expiry of 
his term. Should the election of the next President or Vice 
President be not effected for any cause, or having been elected 
should they be unable to be inaugurated, the President and 
Vice President whose terms have exj)ired shall quit their posts 
and the Cabinet shall officiate for them. 

Art. 7. The election of the Vice President shall be 
according to the fixed regulations for the election of the 
President, and the election of the Vice President shall take 
place at the same time when the President is elected. Should 
there be a vacanc}'' for the Vice Presidency a Vice President 
shall be elected according to the provisions herein set forth* 

Appexbix 

Before the completion of the Formal Constitution, with 
regard to the duties and privilege.^ of the President * the 
Provisional Constitution regarding the same shall temporarily 
be followed. 



APPENDIX VII 

THE CITY CHARTER OP CANTON 
Chapter I 
The City Area 

Article 1. The Provisional Charter of the City of Canton 
shall be applied to the entire City of Canton. 

The area of the city of Canton shall be defined and fixed 
by the City Boundary Commission. 

The City Boundary Commission shall be appointed by the 
Civil Governor. 

Art. 2. The city, with the permission of the Provinciai 
Government, shall extend its limits in case of necessity. 

No part of the city within the defined boundary sliall be 
separated from the city and establish itself as an independent 
municipality. 

Art. 3. The City of Canton shall be hereby declared a 
lochl government area, to be directly under the Provincial Govern- 
ment and shall be independent of the Hsien Administrations. 

Chapter II 

The Sphere of Municipal AdminiMration 

Art. 4. The sphere of municipal administration shall 
include the following matters : 

1. City finance and municipal loans. 

2. Public roads, highways, sewage, bridges, and 
other public works. 

3. Public health and public amusement. 

4. Public safety, fire protection and flood prevention. 

5. Public education, correction and charity. 

6. City communications, electric powder, telephone, 
w^ater works, gas works, and other public utilities. 

( 459 ) 
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7. City properties- 

8. City census. 

9. Matters and affairs assigned bjr the Central and 
the Provincial Governments. 

Art. 5. The Municipal Government shall suspend such 
function or functions that are in conflict with or have been 
undertaken by the Centrai or Provincial Governments in order 
to wait for legal settlement. 

Art. 6. In the execution of those matters enumerated 
under Article 4, the Municipal Government may consult the 
City Advisory Council to establish or create such departments 
necessary to administer the same. 

Chapter III 

Organization and Functions 

Art. 7. All municipal affairs shall be decided, adminis- 
tered and executed by the Municipal Executive Counoil. 

kvt, 8. The Municipal Executive Council, when in dis- 
agreement in matter or matters decided by the Municipal 
Ad^dsory Council, may refer same back to the Municipal 
Advisory Council for reconsideration, and if the same decision 
is being upheld, the Municipal Executive Council shall execute 
the same accordingly. 

Art. 9. The Municipal Executive Council shall consist of 
the Mayor and the Commissioners of the different departments. 

Art. 10. All rules and regulations governing the meetings 
and official activities of the Municipa.1 Executive Council shall 
be determined by the council itself. 

Art. 11. The Mayor shall be elected by the people of the 
city. (But before the revision of and under this Provisional 
Charter, the Mayor shall be appointed by the Civil Governor 
for a term of five years.) 

Art. 12. The Mayor shall have the power to direct, 
superintend, and oversee all general administrative affairs or 
functions of the Municipal Government, and to act as Chairman 
of the Municipal Executive Council. 
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Art. 13. The administrative powers and functions shall 
be assigned to the following departments : 

1. Department of Finance. 

2. Department of Public Works. 

3. Department of Public Safety. 

4. Department of Public Health. 

5. Department of Public Utilities. 

6. Department of Education. 

Art. 14. There shall be one commissioner at the head of 
each department, appointed by the Civil Governor upon recom- 
mendation of the Mayor. 

Art. 15. The Department of Finance shall have charge of 
the following f unctions : 

1. Levying of taxes. 

2. Control of City Properties. 

3. Management of municipal loans. 

4. Collection and payment of public funds. 

5. Assessment of properties, 

6. Other affairs pertaining to city finance. 

i Art. 16. The Department of Public Works shall have 
charge of the following functions: 

L Planning of new city streets. 

2. Construction and repairing of street, roads, 
bridges, sewers, and conduits. 

3. Regulation of buildings. 

4. Surveying of public and private lands in the 
entire city. 

5. Supervision of public parks and buildings. 

6. Other affairs pertaining to public works. 

Art. 17, The Department of Public Safety shall have 
charge of the following functions : 

1. Police administration of the city. 

2. Organization and maintenance of the fire brigade. 

3. Organization and training of a citizens’ Volunteer 
Corp, 

4. Suppression of illegal and disorderly business. 

5. Other affans- pertaining to public saiety. 
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Art. 18. Tlie Dejpartment of Public Health shall have 
charge of the following functions : 

1. Cleaning of streets. 

2. Inspection and regulation of markets, slaughter- 
ing houses, public baths, restaurants, saloons, 
theaters, and public latrines. 

3. Begistration of birth, death, and marriage, and 
the taking of the city census. 

4. Begulation of medical practitioners, drug stores, 
and private hospitals. 

6. Prevention of contagious diseases and mainte- 
nance of quarantine stations. 

6. Other affairs pertaining to public health. 

Art. 19. The Department of Public Utilities shall have 
charge of the following functions : 

1. Management and regulation of tramways, gas, 
electricity, and telephone services. 

2. Acquisition and control of all public utilities now 
under private ownership. 

3. Regulation of motor cars, rickshas, sedan 
chairs, ferry boats, and other ]3ublxc means Df 
communication. 

4. Other affairs j)ortaining to public utilities. * 

Art. 20. The Department of Education shall have cliarge 
of the following functions : 

1. Sui>ervision and maintenance of public schools 
and reformatory institutions. 

2. Inspection and regulation of private schools. 

3. Regulation of theaters and places of public 
amusement. 

4. Promotion and supervision of public and private 
charities. 

5. Other affairs pertaining to public education. 

Art, 21. All rules and regulations governing the organiza- 
tion and working of the various departments shall be made by 
the Municipal Executive Council. 

Art. 22, There shall be two private secretaries under the 
‘Mayor, 
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Art 23. There shall be a Secretariat of General Affairs 
under the Mayor. 

Art. 24. The Secretariat of Genei^al Affairs shall have 
charge of the following functions : 

1. Official correspondence and archives. 

2. Editing of thQ Municipal Gazette and taking 
charge of other printing matters. 

3. Recording of other official documents. 

4. Other affairs not designated to any other depart- 
ment. 

Art. 25. All rules and regulations governing tlie Secre- 
tariat of General Affairs shall be decided by tlie Slaj^oi’. 

Art. 26. The salaries for the high executive officers shall 
be as follows : 

1. Mayor, $500 per month. 

2. Commissioner of each department, §400 per 
month. 

3. Salaries for other officers and employees shall be 
decided by the Municipal Executive Council. 

• Chapter IV 

The Municipal Advisory Council 

Art. 27. The Municipal Advisory Council shall represent 
the people of the city as an advisory body to the Municipal 
Executive Council. 

Art. 28. The Municipal Advisory Council shall have the 
following powers : 

1. To submit to the Municipal Executive Council 
petitions presented by the citizens. 

2. To decide matters submitted by the Mimicipal 
Executive Councii 

3. To examine the works of the different depart- 
ments. 

Art. 20. Any dispute or disputes on matters between the 
Mumci 2 >al Iilxecutive Council and the Municipal Advisory 
Council shall be decided and settled by the Civil Governor. 
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Art. 30 . The Municipal Advisory Council shall consist of 
the following three kinds of members : 

1. Ten members to be appointed by the Civil 
Governor. 

2. Ten members to be elected by the people of the 
city. 

3. Three reirresentatives to be elected by the mer- 
chant class, three by the labor class, one by the 
teaching pi’ofession, one by the legal profession, 
one by the medical profession, and one by the 
engineering profession. 

Art. 3)1. The term of office of the members of the 
Municipal Advisory Council shall be one year, and they may be 
reelected without restriction to number of terms. 

Art. 32. The first Municipal Advisory Council shall be 
organized witliin three months after the promulgation and en- 
forcement of this Provisional Charter. 

Art. 33. Members of the Municipal Advisory Council 
shall not be allowed to hold any administrative office in the 
Municipal Government. 

Art. 34. In case of vacancy in the Municipal Advisory 
Council caused by the disability of any of its members to 
discharge liis duties, a new member shall be reelected to fill the 
vacant post. 

Art. 35. The Chairman of the Municipal Advisory Council 
shall be reelected by its own members. 

Art. 36. All rules and regulations governing the meetings 
of the Municipal Advisory Council shall be decided by the 
council itself. 

Art. 37. The Municipal Advisory Council shall hold its 
regular meetings at least once a month, and special meetings 
may bo called by the Chairman upon the request of ten 
members. 

Art. 3B. The annual allowance for each member of the 
Municipal Advisory Council shall be §500 to be paid by the 
Be^rtmeiit of Finance of the city. 
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Ohapteb V 
Oily Election 

Art. ^9. The election of the llunicipal Advisory Council 
shall take place once a year. 

Art. 40. Any citizen up to the age of twenty-one and 
with the following qualifications shall have the right to vote 
and to be elected : 

1. Domicile in the City of Canton for at least one year. 

2. Legitimate occupation. 

S. Ability to read the Provisional Charter. 

4. Mentally sane. 

5. In full possession of civil rights. 

Art. 41. The city election shall be cond acted and super- 
vised by an Election Commission. Tlie Election Commission 
shall consist of five members to be appointed by the Civil 
Governor. The rules and regulations governing the organiza- 
tion of the Commission shall be especially provided. 

Art. 42. Rules governing the City Election shall be made 
and decided by the Election Commission. 

Art. 43. The first category of the members of the 
Municipal Advisory Council appointed by the Civil Governor, 
shall be replaced each year by two elective members, so that 
after the end of five years the ten appointive members shall be 
fully replaced by elective members. 

Art. 44. The annual city election shall take place one 
month before the expiration of the term of the elective 
members. 

Art. 45, The third category members shall be elected in 
the following manners : 

1. The three members i*epresenting the merchant 
class shall be elected Ly the General Chamber of 
Commerce. 

2. The three members represerfihig the labor ckss 
shall be elected by various labor organizations 
Jointly. 


4(>6 


MODEBN- DEMOCBACY IN' CHINA 


3. The one member representing the teaching profes- 
sion shali be elected by the Educational Association. 

4. The one member representing the legal profession 
shall be elected by the Lawyers’ Association. 

5. The one member representing the medical pro- 
fession shall be elected by the Medical Association. 

6. The one member representing the Engineering 
profession shall be elected by the Engineering 
Association. 

Chapter VI 
City Finance 

Art. 46, The Municipal Executive Council shall have the 
power to levj^ and collect the following taxes and fees : 

1. Rent tax. 

2. Business and corporation tax, 

3. Wharfage I’cite. 

4. Boat license. 

5. Vehicle license. 

6. Other taxes and impositions especially granted by 
the Provincial Gov^ernment. 

Art. 47. The Municipal Executive Council shall have the 
power to issue city bonds, the amount of which shall be deter- 
mined by the Civil Governor. 

Art. 4S. The monthly accounts of the receipts and 
disbursements of municipal funds shall be made public by the 
Municipal Executive Council and audited by the Municipal 
Advisory Council. 

Art. 49. The Provincial Government shall subsidize the 
Municipal Government in case of shortage of revenues caused by 
political disturbance or extraordinary distress. 

Chapter VII 
Department of Audit 

Art. 50. There shall be a Department of Audit to audit 
the accounts of the Municipal Government. 
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Art. 51. The (.‘hief x4nditor iiiKler this Provisional ( liarter 
shall be a^ppointed by the Civil (lovernor for a lenu of one; 
year, and may be reappointed. 

The Chief Auditor must possess a special knowledge of 
accountancy or equivalent qualification. 

The salary of the Chief Auditor sliall be $400 per month. 

Art. 52. The Department of Audit shall have charge of 
the following functions : ‘ 

1. To audit the monthly accounts of the city 
finances and to examine all vouchers. 

2. To examine all contracts and agreements pertain- 
ing to financial affairs. 

3. To suggest reforms for the accounting system. 

4. To compile annual auditing reports to be sub- 
mitted to the Civil Governoi’. 

Art. 53. Any dispute between the Municipal Executive 
(iouncil and the Department of Audit shall be decided and 
settled by the Civil Governor. 

Art. 54. The Chief Auditor, upon the request of either 
the Municipal Executive Council or the Municipal Advisory 
Council, may attend the meetings of the executive or Advisory 
Council respectively, but shall not have the powder to vote. 

• Art. 55. All rules and regulations governing the Depart- 
ment of Audit shall be especially provided. 

Chapter VIII 
Supplementary Articles 

Art. 56. This Provisional Charter shall be promulgated 
and enforced by the Civil Governor. 

Art. 57. After this Provisional Charter has been in effect 
for five years, the Civil Governor may appoint a Revision 
Committee to draft a new charter and submit the levised 
charter to the Provincial Assembly for final approval and 
adoption. 



